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No. 12,827 


APPELLANT’S STATEMENT OF QUESTION PRESENTED 

The question is whether the court below erred in refusing relief to 
the now appellant upon abundant and uncontradicted proof that the appellee, 
in discharging appellant from his employment under authority of a rider to 
an appropriation law, acted in such an arbitrary and unreasonable manner 
as to abuse the discretion in him reposed and that such action was not ’’nec¬ 
essary or advisable in the best interest of the United States”. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 12,827 
BENJAMIN SCHER 

Appellant 

vs. 

SINCLAIR WEEKS 
SECRETARY OF COMMERCE 

Appellee 

Appeal From The United States District Court 
For The District of Columbia 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

The jurisdiction of the United States District Court for the District of 
Columbia to hear and determine this case was based upon Section 306 of 
Title 11 of the District of Columbia Code, 1951 Edition, and Section 1651 
of Title 28 of the United States Code. It is respectfully submitted that the 
jurisdiction of this Honorable Court to review the decision of the United 
States Court for the District of Columbia is based upon Section 1291 of 
Title 28 of the United States Code. 
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STATEMENT OF THE CASE 

Appellant was summarily dismissed from his employment as a GS-9, 
Office of Technical Services, Department of Commerce, by the appellee, 
effective April 3, 1953, pursuant to the so-called rider to the then Appropri¬ 
ation Act, which said provision of law is set forth herein below under the 
heading ’’Statutes Involved”. 

Appellant underwent hearings for loyalty during 1944 and 1948 and in 
both instances the determination was that he was cleared for loyalty (JA 42, 
44), in which the transcripts of said loyalty hearings were introduced into 
evidence in the court below. 

During 1950 the question of a security clearance for appellant first 
became an issue in the Department of Commerce where he was then work¬ 
ing, and the record in the court below (JA 45-48), sets forth the testimony 
regarding the conference between the appellant, his immediate superior, and 
the security officer of the Department of Commerce, at which time the 
appellant was belittled, but promised that he would not be fired without a 
hearing. References to said conference were made in the testimony of 
Colonel Newman Smith, the Security Officer for the Department of Commerce 
(JA 69-72). After said conference the appellant made numerous efforts to 
obtain a hearing with regard to his security status (JA 47-53). 

During late 1952 the appellant was given a desk audit to determine his 
eligibility for promotion within the government service( JA 54-55). 

It is also noteworthy that the stipulation between counsel (JA 62), is 
that Harold B. Corwin, who was the Deputy General Counsel of the Depart¬ 
ment of Justice, would have testified had he been present in court, inter 
alia, that the plaintiff had established his eligibility for promotion. 

The appellant took the stand, after other witnesses (JA 89-90), and 
pointed out that there was no necessity for any security clearance in con¬ 
nection with the promotion to which he was eligible. 
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STATUTES INVOLVED 

The following is Section 304 of the Department of Commerce Appro¬ 
priation Act, 1953; Act of July 10, 1952, 66 Stat. 549, 567: 

’’Notwithstanding the provisions of Section 6 of the Act 
of August 24, 1912 (37 Stat. 555) or the provisions of any 
other law, the Secretary of Commerce may in his absolute 
discretion during the current fiscal year terminate the em¬ 
ployment of any officer or employee of the Department of 
Commerce whenever he shall deem such termination neces¬ 
sary or advisable in the best interest of the United States. ” 

The following is Section 10 (e) of the Administrative Procedures Act 
of 1946, 5 USCA Section 1009 (e): 

’’Scope of review. - So far as necessary to decision and 
where presented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory pro¬ 
visions, and determine the meaning or applicability of the 
terms of any agency action. It shall (A) compel agency action 
unlawfully withheld or unreasonably delayed; and (B) hold un¬ 
lawful and set aside agency action, findings and conclusions 
found to be (1) arbitrary, capricious, an abuse of discretion 
or otherwise not in accordance with law; (2) contrary to con¬ 
stitutional right, power, privilege, or immunity; (3) in ex¬ 
cess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; (4) without observance of procedure 
required by law; (5) unsupported by substantial evidence in 
any case subject to the requirements of sections 7 and 8 or 
otherwise reviewed on the record of an agency hearing pro¬ 
vided by statute; or (6) unwarranted by the fact to the extent 
that the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of the 
rule of prejudicial error. ” 

The following is Section 2201 of Title 28 of the United States Code, 
being that part of the Declaratory Judgment Act under the heading ’’Creation 
of Remedy”: 

”In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the United 
States, upon the filing of an appropriate pleading, may declare 
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the rights and other legal relations of an interested party 
seeking such declaration, whether or not further relief is 
or could be sought. Any such declaration shall have the 
force and effect of a final judgment or decree and shall be 
re viewable as such. ’’ 


SUMMARY OF ARGUMENT 

The appellee in summarily discharging appellant from his employ¬ 
ment in the Department of Commerce, acted in such an arbitrary and un¬ 
reasonable manner as to abuse the discretion in him reposed. 

The appellee demonstrated a cold, impersonal and heartless attitude 
toward the appellant and gave appellant no opportunity whatsoever to prove 
that appellant was not a security risk. 

The appellee failed, in the court below, to show any justification 
whatsoever, whereby he could contend that appellant’s discharge was neces¬ 
sary or advisable to the best interests of the United States. 

The Trial Judge in the court below erred in ruling that the evidence 
adduced at trial did not support now appellant’s contention that the now 
appellee acted in an arbitrary and unreasonable manner. 

ARGUMENT 

This case has been and is predicated upon the belief that the line of 
cases which hold that Federal Courts will grant relief where the head of a 
government department has acted in such an arbitrary and unreasonable 
manner as to abuse the discretion in him reposed or fails to comply with 
elementary standards of fairness should apply in a case involving the dis¬ 
charge of a government employee where, as in the case at bar, the firing 
was cold and heartless. 

Said line of cases is as follows: 

In the case of Philadelphia Co. v. Henry L. Stimson - 223 US 604 
the Supreme Court was concerned with whether the Secretary of War had 
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abused the power reposed in him. The Court found from an analysis of the 
facts that Secretary Stimson had not. The implication, from the following 
language set forth on page 620, was clear that the Court would have taken 
action had the Court found that the Secretary had abused the power reposed 
in him: 


’’The complainant did not ask the Court to interfere 
with the official discretion of the Secretary of War, but 
challenged his authority to do the things of which complaint 
was made. The suit rests upon the charge of abuse of 
power, and its merits must be determined accordingly; it 
is not a suit against the United States. ” 

Unfairness of head of a government department in exercising his au¬ 
thority clearly became the subject of judicial review in the case of Lloyd 
Sabando Societa Anonima Per Azione v. Elting, Collector of Customs, 

287 US 329. This case was brought against the Collector of Customs to 
recover from him certain fines alleged to have been illegally exacted by the 
Secretary of Labor under the Immigration Act of 1917, as amended. The 
following quotation is set forth on pages 335 and 336: 

’’The action of the Secretary is, nevertheless, subject 
to some judicial review as the Courts below held. The Courts 
may determine whether his action is within his statutory author¬ 
ity, compare Gonzales vs. Williams, 192 US 1; Gdgiow vs. Uhl, 

239 US 3, whether there is any evidence before him to support 
his determination, compare Vajtaner vs. Commissioner of 
Immigration, 273 US 103, and whether the procedure he adopted 
in making it satisfies elementary standards of fairness and 
reasonableness, essential to the due administration of the 
summary proceeding which Congress has authorized. ” 

In the game case the Court used the following language on pages 339 
and 340: 


’’The Act of Congress (meaning Immigration Act of 1917, 
as amended) confers on the Secretary great power, but it is 
not wholly uncontrolled. It is a power which must be exercised 
fairly, to the end that he (meaning the Secretary) may con¬ 
sider all evidence relevant to the determination which he is 
required to make, that he may arrive justly at his conclusion, 
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and preserve such record of his action that it may be known 
that he performed the duty which the law commands, suppress¬ 
ion of evidence or its concealment from a party whose rights 
are being determined by an administrative tribunal have been 
held to be so unfair as to invalidate the administrative proceeding. ” 

The case of Dismuke vs. United States , 297 US 167 grew out of a 
claim with the Administrator of Veterans Affairs for allowance under the 
Civil Service Retirement Act of 1933 to government employees with 30 years 
of service. The claim was rejected on the ground that during part of the 
time Dismuke was an employee of a United States Marshal and not of the 
United States. Dismuke won in the United States District Court. The 
United States Court of Appeals reversed the District Court on the ground 
that the District Court did not have jurisdiction of the case under the Tucker 
Act. The Supreme Court held that the District Court did have jurisdiction 
but that Dismuke did not have 30 years of service. In deciding this case the 
Supreme Court made clear the law with regard to heads of government depart¬ 
ments acting in a fair and reasonable manner as compared to contrary action, 
by the following quotation as set forth on page 172: 

"If he (referring to the Administrator of Veterans 
Affairs) is authorized to determine questions of fact his 
decision must be accepted unless he exceeds his authority in 
making a determination which is arbitrary or capricious or 
unsupported by evidence; see$ilbershein vs. United States, 

266 US 221, 225; United States vs. Williams, 278 US 255, 

257, 258; Meadows vs. United States, 281 US 271, 274; 

Degge vs. Hitchcock, 229 US 162, 171; or by failing to 
follow a procedure which satisfies elementary standards of 
fairness and reasonableness essential to the due conduct of 
the proceeding which Congress has authorized; Lloyd 
Sabaudo Society vs. Elting, 287 US 329, 330, 331. ” 

In addition to the foregoing, it is believed that the following language 
used by the Court of Claims in the case of Gadsden v. The United States, 

111 Court of Claims 489, is so relevant to the facts in the case at bar as to 
be of interest to thi s Honorable Court: 
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”If the administrative officer did not act in good faith, 
if he in fact did not discharge the employee for a cause that 
would promote the efficiency of the service, but if, on the 
other hand, he was motivated alone by malice toward the em¬ 
ployee, there would seem to be little doubt but that the employ¬ 
ee’s rights under the Act of 1912 have been violated. The Act 
says ’that no person in the classified civil service of the United 
States shall be removed therefrom except for such cause as will 
promote the efficiency of said service. ’ If, as a matter of fact, 
he was removed not for a cause that promoted the efficiency of 
the service, but maliciously, merely because his superior did 
not like him, or merely because he wanted his job for a friend 
of his, then obviously the employee’s discharge was wrongful 
and illegal and therefore, he is entitled to recover whatever 
loss he may have suff ered thereby. 

”In innumerable cases it has been held that wherev dis¬ 
cretion is conferred on an administrative officer to render a 
decision, this decision must be honestly rendered, and that 
if it is arbitrary or capricious, or rendered in bad faith, the 
Courts have power to review it and set it aside. ” 

In opposition to aforegoing line of cases, counsel for the now appellee 
cited cases, in the court below, in which immoral, lazy or stupid employees 
have been charged with offenses constituting good reason for their dismissal 
from the government service, have been given full benefits allowed by law 
and Courts have said that the Federal Judiciary should not, in such cases, 
interfere with the ordinary business of the the Executive Departments. 

Cases relied upon by our learned opponents even went so far afield as to 
include the case of Crenshaw v. United States, 134 US 99, in which the issue 
was whether or not a Naval Officer held his commission under contract with 
the Government and the answer was that he held same at the will of the 
Sovereign Power. 

Counsel for now appellee relied heavily, in the court below, upon the 
cases of Levy v. Woods, 84 US App. D.C. 138; Bailey v. Richardson , 182 
Fed. (2d) 46, affirmed 341 US 918; Friedman v. Schwellenback, 87 US App. 
DC 365 and Coles v. Young, 125 Federal Supplement 284. 

In the case of Levy v. Woods, supra, the plaintiff and appellant, who 
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had been only a probationary employee, was given the opportunity for an 
administrative hearing but declined that opportunity and waited for two 
years before he filed his suit. The defenses of failure to exhaust admin¬ 
istrative remedies and laches are obvious. There can be little wonder 
that the Court refused to inquire into Levy’s guilt or innocence as to the 
charges against him. 

The cases of Bailey v. Richardson , supra, and Friedman v. Schwel - 
lenback, supra, are easily distinguishable from the case on appeal in that 
both of said plaintiffs and appellants had been accorded every opportunity 
to present her or his case during Administrative proceedings which lasted 
many months. The case of Bailey v. Richardson , supra, is also distinguish¬ 
able from the case at bar in that the appellant in the case at bar was 
cleared for loyalty and the charges against Miss Richardson were substan¬ 
tial. 

It is respectfully submitted that Coles v. Young, supra, is helpful 
rather than harmful to plaintiff’s case because Coles was given the full 
protection of the procedure established by Executive Order Number 10450 
issued April 27, 1953. Coles was served with charges to the effect that he 
established and continued a close association with individuals reliably 
reported to be communists and maintained a continued and sympathetic 
association with an organization which was included in the Attorney Gener¬ 
al’s list of subversive groups. He was accorded an opportunity to submit 
an answer, but declined to do so . 

The plaintiff in the case on appeal was summarily discharged just 24 
days before Executive Order 10450 was issued. The very basis of appel¬ 
lant’s case is that he was summarily dismissed with no opportunity what¬ 
soever to defend himself; that such action on the part of the appellee, in the 
case at bar, was so very unreasonable and arbitrary as to constitute an 
abuse of the discretion reposed in the appellee and that such action violates 
elementary standards of fairness. 


It is conceded that the Court below held that the evidence adduced at 
trial did not support now appellant’s contention that the now appellee acted 
in an arbitrary or unreasonable manner. It would be repetitious to again 
set forth the references to the transcript of the trial in the Court below as 
same are pointed out under the heading ’’Statement of the Case. ” It is 
respectfully submitted, therefore, that a reading of said references from 
said transcript clearly shows that the appellant from 1950 until the fall of 
1952 made repeated efforts to clear up the question of his security status; 
that his request for a hearing in this matter was denied; that his eligibility 
for promotion became established during early 1953, whereupon the appel¬ 
lee had the alternatives of promoting plaintiff or refusing to promote him. 
Somehow the subordinates of the appellee conceived the idea that there was 
also the third alternative of discharging the appellant. It is respectfully 
submitted that the very idea of discharging the appellant under such circum¬ 
stances was cold and heartless thinking. The security officer of the 
Department of Commerce, Colonel Newman Smith, testified at the trial 
in the court below that the promotion to which appellant was entitled would 
have required that appellant be cleared for classified information; that 
appellant was not entitled to such clearance and that therefore, he. Colonel 
Smith, recommended that appellant be discharged (J. A. 80-83). 

The record of the transcript of the court below (J. A. 55-62) set forth 
the events which led up to the dismissal of the appellant from his employ¬ 
ment. More particularly, J. A. 56 through 59 set forth the final futile 
effort of the appellant to ward off the wrongful discharge as the termina¬ 
tion date approached. The stipulation of the appellee (J. A. 62-63) shows 
the totally cold and impersonal attitude taken by the appellee in discharg¬ 
ing the appellant. No evidence was presented in behalf of the appellee nor 
did appellee call any witnesses whatsoever in the court below. It is 
respectfully submitted that a reading of the foregoing referred to sections 
of the transcript of the record of the court below will point out the arbi¬ 
trariness and the unreasonableness of the appellee in discharging appellant, 
and will show that same is completely devoid of any showing to the effect 
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that such discharge was either necessary or advisable to the best interests 
of the United States. 

The crux of the defense in the court below was a contention to the 
effect that the then defendant had the authority to discharge the then plaint¬ 
iff, now appellant, pursuant to the rider to the appropriation bill in force 
at the time of appellant’s discharge, that such authority was purely dis¬ 
cretionary with appellee, that he did no more than exercise his discretion, 
and that the appellant, therefore, has no redress. The Trial Judge in the 
court below apparently agreed with such contention (J. A. 43, 48, 51-52, 
63-67, 91). It is respectfully submitted that if such contention of the de¬ 
fense were valid, the law would necessarily be that the Secretary of Com¬ 
merce, pursuant to authority vested in him, could have discharged any 
employee regardless of how arbitrary, unreasonable, or unfair such action 
could have been. The very statute in question limited such discharges to 
those which the Secretary deemed ’’necessary or advisable in the best 
interests of the United States”. There is no showing whatsoever, in the 
transcript of the trial in the court below, to the effect that the firing of the 
appellant was in the best interest of the United States or that the appellee 
had reason to believe such action to have been in the best interests of the 
United States. To the contrary, the record shows that plaintiff had been 
cleared for loyalty (J A. 42, 43-45), and that his security file shows ”no 
indication of subversive activities” (J. A. 77). There is no question in 
this case but that appellant’s character and personal conduct has been in 
keeping with highest standards. 

After the so-called Eisenhower security program, which is Execu¬ 
tive Order No. 10450, went into effect, the Congress decided to strike 
from the Appropriation’s Bill for the Department of Commerce for the 
fiscal year 1954 the rider which had theretofore applied. Thereupon Cong¬ 
ressmen were quite frank as to what the true legislative intent of the said 
rider had been. The following quotations are from the Congressional 
Record - House of Representatives, for May 5, 1953: 
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Page 4671. 

"Mr. REES of Kansas. The gentleman from New York under¬ 
stands of course, the situation I am sure that he has read 
the Executive Order, and the Executive Order at the request 
of the Attorney General, I think, covers all of the ground in 
this bill and does afford some protection for the employees. 
This provision does not afford protection for them in respect 
to appeals and matters of that kind. 

"Mr. ROONEY. That is correct. If the eminent and dis¬ 
tinguished chairman of the Post Office and Civil Service Com¬ 
mittee feels that that Executive Order is going to adequately 
cover this situation and that it can be done as summarily and 
as promptly as under the power granted by this very language 
which has been in this bill for 7 years, referring to the State 
Department, and 3 years as to the Commerce Department, I 
am inclined to go along with the gentleman. " 

Page 4672. 

"Mr. ROONEY. Let me see if I can summarize the situation. 
The language to which objection is now made has been in this 
bill for the past seven years as to the Department of State. It 
has been in the bill for at least three years as to the Depart¬ 
ment of Commerce. This is the first time that it has been in¬ 
serted insofar as the Department of Justice is concerned. 
From the beginning and all along it has been understood that 
the Cabinet Officer given such wide discretionary power, 
would use it only insofar as security risks and homosexuals 
were concerned, so as to swiftly and easily disconnect them 
from the payroll, it was never intended that it would interfere 
with the provisions and rights under the Veterans’ Preference 
Act or with the Civil Service rights employees of the Govern¬ 
ment enjoy. " 

Page 4673. 

"Mr. MURRAY speaking. — There is absolutely no neces¬ 
sity for this rider since Public Law 733 is on the books and 
since the President has issued this Executive Order. Under 
the rider there is no provision for any kind of hearing. I 
say that the rider does violence to the Veterans’ Preference 
Act of 1944 and also to the Lloyd-LaFollette Act of 1912. It 
provides no kind of hearing Under this rider any bad Admin - 
istrator could fire any employee he wanted to, upon any whim 
or impulse or caprice, and not need to assign any kind of 
cause or charge. All he has to say is ’You are fired in the 
best interests of the United States’. " 



Page 4678. 

"Mr. PRESTON speaking. — Now the Appropriations Com¬ 
mittee, which is the junior legislative body of this Congress, 
and I am a member of that committee, says: We want to 
write our own rules for these three agencies. That simply 
adds confusion to the picture. Someone will have to deter¬ 
mine which law takes precedence. Does Public Law 733 take 
precedence over the law written here today in this appropria¬ 
tion bill? When a man is dismissed, has he the right to in¬ 
quire in the courts as to whether he is dismissed under the 
rider contained in the appropriation bill or under Public Law 
733? This raises a very nice question for the courts to de¬ 
termine. " 

Page 4693. 

"Mr. CLEVENGER speaking. -- Why should there suddenly 
be all this hue and cry for the repeal of these provisions 
which have been so good and so salutary in their effect. I 
have helped to solve the problems of these three departments 
of Government, and I am proud of it. There are others who 
could well take a look at some of their personnel as this 
committee has in the past. I have no criticism of the Presi¬ 
dent on his general order calling for a security check on the 
hiring of these people, but this is a real cure to act quickly 
for some act of omission or commission after a person’s 
confirmation, and for that reason I ask the House to sustain 
the same position that it has sustained a half dozen times 
heretofore. ” 

Page 4699. 

"Mr. HAGEN speaking. — The riders in an appropriation 
bill to which the gentleman from New York protests by his 
amendment are a perfect example of dishonesty and subter¬ 
fuge in enacting legislation. They would permit the firing 
of any Federal employees in the absolute discretion of a 
bureaucrat regardless of whether or not there is provable 
cause for discharge. Perhaps the Secretary of Commerce 
does not like the color of the veteran’s hair or the fact that 
he might be a Democrat. Are we reverting to a spoils sys¬ 
tem of job tenure in Federal employment contrary to years 
of effort to build up an efficient civil service in which an 
employee is judged on the basis of merit rather than favorit¬ 
ism ? Are we to revert to a situation where the preferential 
treatment accorded veterans fought for by numerous wholly 
American veterans’ organizations is to be abandoned in 
favor of a purely political spoils system ? I am confident 
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that this body will say that we are not thus abandoning our 
principles to the detriment of our veterans and nonveteran 
civil-service employees. " 

The obvious purpose of the rider in question was to enable the head 
of the government departments in question, including the Secretary of 
Commerce, to act quickly whenever an individual in the employ of such 
department was found to be a security risk or a homosexual. The element 
of speedy action was referred to in the 1954 debates not only by those 
Representatives who favored the discontinuance of the riders but also by 
Congressman Clevenger who still favored the riders. 

Although the record of the trial in the court below does not set 
forth specifically that there was no change in the security status of the 
appellant which required the appellee to take speedy action, the testimony 
of all witnesses taken in its entirety brings out the fact that there was no 
such change, and no need for speed. In fact, Colonel Newman Smith, the 
security officer, testified that appellant was discharged because he sought 
a position which required clearance for access to classified material, 

(J. A. 79-80, 82-83). Appellant to the contrary brought out the fact that 
there was no change in his status but that, had appellant been promoted, 
he would have continued with the very same duties, the very same job, 
and that same would not have involved classified material (J. A. 90). The 
witness Peter Delohery, Chief of the Appraisement Division of the Office 
of Personnel Management of the Department of Commerce, substantiated 
appellant’s testimony (J. A. 87-89), but added the facts that appellant, had 
he been retained in the employ of the Department of Commerce, could 
have been assigned to other duties, and that the witness did not know 
whether there were any classified duties in connection with the work which 
appellant was performing prior to the time when appellant was discharged. 

The following extract from the legislative history of the Administra¬ 
tive Procedure Act, as set forth on page 311 of Senate Document Volume 8, 
Number 248, Administrative Procedures Act, Legislative History, 2nd 
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Session, 1946, brings out the true purpose of said law: 

"Mr. Austin. Mr. President, will the Senator yield to me 
once more? 

"Mr. McCarran. Yes; I yield. 

"Mr. Austin. Is it not true that among the cases cited by 
the distinguished Senator were some in which no redress 
or no review was granted,, solely because the statute did 
not provide for a review ? 

"Mr. McCarran. That is correct. 

"Mr. Austin. And is it not also true that, because of the 
situation in which we are at this moment, this bill is 
brought forward for the purpose of remedying that defect 
and providing a review to all persons who suffer a legal 
wrong or wrongs of other categories mentioned? 

"Mr. McCarran. That is true; the Senator is entirely 
correct in his statement. " 

It is respectfully submitted that said extract from said legislative 
history adds weight to the contention in behalf of appellant, that appellant 
is entitled to the relief he seeks, not only by reason of hereinabove re¬ 
ferred to cases which establish a check rein upon the power of the head 
of a government department, but also by virtue of the provision of the 
Administrative Procedures Act which is quoted hereinabove under the 
heading "Statutes Involved. ” 

With regard to appropriate remedy, counsel for appellant respect¬ 
fully submits that the court below should have granted to appellant a man¬ 
datory injunction requiring appellee to restore the appellant to his position 
and to give to appellant full redress of his civil service rights. Counsel 
are cogni zant of the hesitancy of Federal Courts to say "you must" to the 
head of a department of the Executive Branch of our Government and 
therefore respectfully submit that the same net result could be accom¬ 
plished by a declaration that the appellant should be restored to his posi¬ 
tion and be given full redress of his civil service rights. Such a declara¬ 
tion would be in accordance with the provisions of the Declaratory Judg¬ 
ments Act quoted hereinabove under the heading "Statutes Involved. " 


Through the years it has become established that Mandamus will lie 
where the head of a government department has violated a direct or minis¬ 
terial duty. While counsel for appellant readily admit the belief that 
Mandatory Injunction is more applicable to the case at bar than the Writ 
in the Nature of Mandamus, counsel feel that they cannot, in the interest 
of their client, disregard the early case of Noble v. Union River Logging 
Railway Company , 147 U. S. 175, in which the remedies of Mandamus and 
Injunction were held to be somewhat correlative to each other in cases in 
which the action of the head of a government department extended beyond 
the scope of his authority. It is also relevant that Mandamus issued in 
the case of Peak et al. v. Pace, 185 Fed. (2d) 997, 88 U. S. App. D. C. 

50, which case was predicated upon a contention that the then Secretary 
of the Army acted in an arbitrary and unreasonable manner and failed to 
comply with the letter and spirit of the law in failing to give to the plain - 
tiffs and appellants sufficient information to have enabled them to defend 
themselves against blanket charges of alleged participation in communistic 
or left wing activities. 

CONCLUSION 

The issue in the case at bar is vital to the rights of individuals. 

It is respectfully submitted that to allow the decision of the court below to 
stand would establish a precedent of ruthlessness, arbitrariness and un¬ 
reasonableness in the firing of a government employee. It is respectfully 
submitted that the case at bar furnished the ideal set of facts and circum¬ 
stances with which to extend the law regarding the judicial check upon 
abuses of power by the head of a government department to those cases 
involving the discharging of an employee. The contrary would be to 
concede unbridled power to the Executive Department without judicial 
check. The very fact that Congress added the words 'Vhenever he shall 
deem such termination necessary or advisable in the interests of the 
United States rt refutes the contention of counsel, in the court below, for 
now appellee to the effect that appellee had such unbridled power. 
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A reading of the above referred to passages from the transcript of 
the record of the trial in the court below or, better still, by reading the 
entire transcript enables one to fully understand the very determined 
effort of appellant to meet the test of security. Such a reading, we submit, 
clearly reveals the hardships which have been wrongfully visited upon the 
appellant. We respectfully submit that from this record one can form his 
conclusion as to the degree of arbitrariness which the appellee exemplified 
in the discharging of the appellant. 

In view of the foregoing it is respectfully submitted that the finding 
of the court below should be reversed and that said court should be 
ordered to require of the appellee or declare to the appellee that appellant 
be restored to his position with full benefits. 

Respectfully submitted, 

Ford E. Young, Jr. 

Josiah Lyman, 

1125 Warner Building 

Washington, D. C. 

Attorneys for Appellant. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed April 30, 1953] 

Benjamin Scher 

3918 - 5th Street, N. W. 

Washington, D. C. 

Plaintiff 

vs. 

Sinclair Weeks — 

Secretary of Commerce 
Department of Commerce Building 
Washington, D. C. 

Defendant 


Civil Action No. 1968-'53 


COMPLAINT IN THE NATURE OF MANDAMUS OR FO R 
MANDATORY INJUNCTION OR DECLARATORY 

JUDGMENT 

96 1. The jurisdiction of the Court is based upon Section 11-306 of the 

District of Columbia Code, 1951 Edition and Section 1651 of Title 28 of the 
United States Code. 

2. The Plaintiff is a citizen of the United States, a legal resident of the 
City of Brooklyn, State of New York and temporarily living in Washington, 

D. C. 

3. The Defendant is the Secretary of Commerce. 

4. Plaintiff graduated from the City College of New York in the year 1935 
with a Bachelor of Science degree, having specialized in the study of 
chemistry. Plaintiff entered the government service in the Office For 
Emergency Management on March 16, 1942 as a classified civil service 
employee in grade of CAF (meaning Clerical, Administrative and Fiscal 
Employee) I, was promoted to CAF H on July 16, 1942, was transferred to 
the War Production Board on January 4, 1943, and started such employment 
in Grade of CAF V. While in this assignment plaintiff was promoted to 

the grade of CAF DC. Plaintiffs employment in the War Production Board, 
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along with employment of many others, was terminated on October 30, 

1945 because of the completion of the mission of that Government Agency. 

On April 8,19 46 plaintiff was employed by the Department of Commerce 
in the Office of Technical Services as a Scientific Analyst in grade of P 
(meaning Professional Employee) n with full rights and privileges as a 
classified civil service employee and with full credit as to accrued civil 
service rights for previous Federal Employment. On January 12, 1947, 
p lain tiff was raised to grade of P HI. On June 4, 1948, plaintiff was 
97 assigned to the office of Domestic Commerce in grade of CAF 9, which 
is comparable to grade of P HI, and his work there was that of a Chemical 
Specialist. Because of budgetary costs, plaintiff was temporarily un¬ 
employed from June 30, 1949 until November 7, 1949 at which latter date 
plaintiff returned to work in the office of Technical Services in the Depart¬ 
ment of Commerce in grade of GS (meaning Government Services Employee) 
V. Plaintiff was promoted to grade of GS IX on or about October 14,1950. 
From October 1950 through November 1, 1952 plaintiff was given two so- 
called in-grade pay increases for his able and efficient services. 

5. On March 11, 1944 a hearing was conducted by the Civil Service Com¬ 
mission to determine whether or not plaintiff had engaged in any political 
activity or was a member of any organization as a result of which he might 
have been declared to be ineligible for employment in the Federal Govern¬ 
ment. An investigation regarding the same issues was conducted by the 
civil service commission at that time. As a result of such investigation 
and hearing, plaintiff was notified by carbon copy of letter dated September 

5, 1945, addressed to the Director of Personnel of the War Production 
Board by direction of the Civil Service Commission that plaintiff had been 
rated eligible on suitability which meant that there was no reason why 
plaintiff should have been held to have been ineligible for employment in 

the United States Government. Said carbon copy is attached hereto, marked 
Exhibit 1, and hereby made a part hereof. 

6. While plaintiff was an employee of the Department of Commerce and 
during the year 1948, plaintiff’s loyalty to the United States was questioned, 
pursuant to which plaintiff appeared before the Loyalty Review Board of 
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the Department of Commerce on October 13, 1948. As a result of said 
hearing plaintiff was cleared of said charges as is shown by letter of 
notification which is attached hereto, marked Exhibit 2 and hereby made 
a part hereof. 

7. The Department of Commerce draws a distinction between loyalty of 
employees and Security Clearance for said employees. Despite the fact 
that plaintiff was cleared for loyalty as aforesaid, plaintiff was informed by 
the Security Officer for the Department of Commerce that plaintiff was not, 
during his tenure as an employee of said Department, cleared for Security. 
Although plaintiff believes and therefore alleges that he has been at all 

98 times eligible for security clearance, there was no means available to plain¬ 
tiff whereby he could obtain such clearance. 

8. On January 6, 1953 a so-called ’’desk audit” was conducted within the 
Department of Commerce for the purpose of determining the qualifcations 
and eligibility of plaintiff to be promoted to the grade of GS XI. A Desk 
Audit is the regularly established system or means of determining such 
qualifications and eligibility of an employee of the Department of Commerce. 
The result of the desk audit regarding plaintiff was that it was determined 
that plaintiff was qualified and eligible for such promotion. Plaintiff was so 
informed on or about February 17, 1953. Pursuant thereto, plaintiff request¬ 
ed of his superiors that he be promoted in compliance with the results of 
said desk audit. Security Clearance was not a condition precedent or nec¬ 
essary to enable plaintiff to continue his employment in grade GS IX or to 

be promoted to grade of GS XI. 

8. On the 3rd day of April 1953, plaintiff received notification that he had 
been summarily discharged from the employ of the Department of Commerce. 
Said notice is attached hereto, marked Exhibit 3, and hereby made a part 
hereof. Plaintiff has made an effort to determine the real reason why 
Plaintiff was summarily discharged and has been refused such information. 
From information which has been furnished to Plaintiff, he believes and 
therefore alleges that the real reason why plaintiff was summarily discharged 
and the thinking on the part of defendant and his advisors who caused plain¬ 
tiff to be so summarily discharged was that plaintiff wanted a promotion; that 
plaintiff could not be cleared for security, in the opinion of the Security 
Officer of the Department of Commerce, so that___ 
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plaintiff should be discharged pursuant to the absolute power granted to 
Defendant by Section 304 of Public Law 495, 82nd Caagress entitled 
"An Act Making Appropriations for the Departments of State, Justice, 
Commerce and the Judiciary, for the fiscal year ending June 30, 1953, 
and for other purposes”, which said Act was approved July 10, 1952 and 
is otherwise known as HR 7289. Plaintiff has not been informed of any 
reason why it could have been to the best interests of the government for 
plaintiff to be summarily discharged. Plaintiff believes and therefore 
alleges that it was not for the best interests of the government for plaintiff 
to have been so discharged and that there was no good or valid reason for 
such action. 

99 9. Plaintiff believes and therefore alleges that the law under which plain¬ 

tiff was summrily discharged was and is arbitrary and unreasonable, 
repugnant to all other prior and existing laws, regulations and procedures 
regarding the dismissal of a government employee, and repugnant to the 
proper operation of our Constitutional System of Government; and that 
Defendant’s action in summarily discharging plaintiff in accordance with 
the absolute authority granted to Defendant by said law was arbitrary and 
unreasonable, constituted an abuse of the authority and discretion vested 
in Defentant, was repugnant to all other prior and exsiting procedures 
regarding the dismissal of a government employee, was repugnant to the 
proper operation of our Constitutional System of Government, and inflicted 
upon plaintiff an irreparable injury and unjust deprivation of the right, 
privilege and/or opportunity to earn a liviihood in that plaintiff, from this 
time hence, will not only be precluded from employment with any other 
Department of the Government but also subjected to a stigma by reason 
of having been so summarily dismissed from the Government service when 
in fact plaintiff has not done anything in his entire life to cause such a 
stigma to be vested upon him. Plaintiff has always been, since his arrival 
in the United States as an immigrant at the age of five years, a thoroughly 
loyal and patriotic American citizen and plaintiff has been, during the 
entire time that he was employed by the United States Government an able 
and efficient government worker. 
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10. Although plaintiff has for many years been a democrat and has 
favored and voted for democratic candidates exclusively, this voluntary 
dismissal cannot be classified as an act of the well known and ac cepted 
spoils system. Plaintiff was a career government employee as set forth 
in Paragraph 4, hereinabove. 

11. Plaintiff believes and therefore alleges that the stigma referred to in 
Paragraph 9 hereinabove will continue to be visited upon plaintiff through¬ 
out his life unless this Honorable Court grants relief to him in accordance 
with the prayers of this Complaint. 

12. Plaintiff believes and therefore alleges that he has exhausted all 
administrative remedies available to him, 

13. Plaintiff believes and therefore alleges that unless this Honorable 
Court will issue the Writ of Mandamus, the plaintiff has no adequate 
remedy at law. 

Wherefore, the premises considered, plaintiff respectfully prays as 
follows: 

Firstly: That due process of this Court issue commanding and 
100 directing the Defendant to appear and answer the exigencies of this 
Complaint. 

Secondly: That Defendant be required to certify all of the evidence 
in the files of the Department of Commerce regarding reasons for dis¬ 
charging plaintiff to this Honorable Court for review. 

Thirdly: That upon a hearing of this cause this Court shall hold 
the aforesaid Section 304 of Public Law 495 to be unconstitutional and 
void and shall issue a Writ of Mandamus whereby Defendant will be required 
to re-instate plaintiff to the status and position from which plaintiff was 
dishcarged. 

Fourthly: That, in the event that this Honorable Court finds that 
a Writ of Mandamus should not issue in this case, the relief whereby 
plaintiff may be re-instated in the position from which he was summarily 
discharged shall be granted to the plaintiff by this Honorable Court by 
Mandatory Injunction either under and by virtue of the Authority of the 
Administrative Procedures Act of 1946 or by reason of plaintiff having 
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suffered injustice as set forth in Paragraph 9 of this Complaint 
or both. 

Fifthly; That, in the event that this Honorable Court finds that 
this Honorable Court does not desire to order the Defendant, by Mandamus 
or by Mandatory Injunction, to re-instate Defendant to his position, a 
Declaratory Judgment be entered in this case whereby the unconstitution¬ 
ality of said Section 304 of Public Law 495 and/or the iUegality of 
Defendant having discharged plaintiff under authority of said law, shall 
be pointed out to the Defendant. 

Sixth: And for such other and further relief as the nature of the 
case may require and to this Honorable Court may seem just and proper. 

Benjamin Scher 


Harry J. Maginnis 

Suite 502, District National Bldg. 

1406 G Street, N. W. 

Washington 5, D. C. 

RE 7-8551 
and 

Ford Young, Jr. 

1225 New York Ave., N. W. 
Washington, D. C. 

NA 8-6383 


101 Scher vs. Weeks 

CITY OF WASHINGTON 
DISTRICT OF COLUMBIA, SS: 

Benjamin Scher, being first duly sworn according to law upon his 
oath deposes and says that he has read the foregoing Complaint In The 
Nature Of Mandamus Or For Mandatory Injunction Or Declaratory Judgment 
by him subscribed; that the matters and things stated therein as true are 
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true and those stated upon information and belief he believes to be true. 

Benjamin Scher 

Subscribed and sworn to before me this 30th day of April 1953. 

Faye F. Smith 
Notary Public, D. C. 

My commission expires: 2/28/57 


102 [Filed April 30, 1953] Exhibit No. 1 

UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 

September 5, 1945 

CONFIDENTIAL 
Director of Personnel 
War Production Board 
Washington 25, D. C. 

Sir: 

As a result of investigation the person named below has been 
rated eligible on suitability. 

Name and Address Position 

Mr. Benjamin Scher Junior Industrial Analyst 

226 Jefferson Street, N. W. WPB 

Washington, D. C. Washington, D. C. 

Transfer 

By direction of the Commission: L. A. Moyer 

___ „ Executive Director 

Form 4095, June 1943 and Chief Examiner 
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103 [Filed Apr. 30, 1953] Exhibit No. 2 

DEPARTMENT OF COMMERCE 
OFFICE OF PERSONNEL 

PERSONAL AND CONFIDENTIAL 

December 31, 1948 

Mr. Benjamin Scher 
226 Jefferson St., N. W. 

Washington, D. C. 

Dear Mr. Scher: 

You recently participated in a hearing before the Department’s 
Loyalty Board. 

You will be pleased to know that, after considering all of the 
evidence in your case, the Board has found that reasonable grounds do 
not exist to believe that you may be disloyal to the Government of the 
United States. 

In view of the foregoing, the Department has closed the case. 

Sincerely yours, 

George C. Vietheer 
Acting Director of Personnel 


Exhibit No. 3 


104 [ Filed April 30, 1953] 

Standard Form 50, Rev. April 1951, Promulgated by U. S. Civil Service 
Commission, Chapter Rl, Federal Personnel Manual 

DEPARTMENT OF COMME RCE 
NOTIFICATION OF PERSONNEL ACTION 

I. Name : Mr. Benjamin Scher 2. Date of Birth: 12-11-08 
3. Journal or Action No. : POD 4. Date : 4-2-53 

5. Nature of Action: Removal 6. Effective Date : 4-3-53 

7. Civil Service or Other Legal Authority: Sec. 304, Public Law 495, 

82nd Congress. 

i 

8. Position Title: Technologist (Chemicals) 

9. Service, Series, Grade, Salary : GS-1390-9, $5560 p. a. (Bur. No. 

F 156.) | 

10. Organizational Designation : Office of the Secretary, Office of the 

i 

Assistant Secretary of Commerce for Domestic Affairs, Office 

| 

of Technical Services, Technical Division, [Chemical Section. 

II. Headquarters: Washington, D. C. 

— 

12. Field or Dept T l : x Departmental 

13. Veteran’s Preference : None. * * * 15. Sex : M 16. Race: W 

17. Appropriation: From 122. 000-140 

18. Subject to C. S. Retirement Act: Yes *** 

i 

20. Legal Residence: Maryland j 

21. Remarks : This action is subject to all applicable laws, rules, and 

regulations and may be subject to investigation and approval by the 
United States Civil Service Commission. The action may be 
corrected or canceled if not in accordance ^ith all requirements. 
The above remark is not applicable in this case inasmuch as the 
Secretary of Commerce, pursuant to authority granted in Section 
304, Public Law 495, 82nd Congress, in his absolute discretion 
deems it advisable in the best interests of the United States to 
terminate your employment with the Department of Commerce. 
[Delivered to Mr. Scher on April 3, 1953, at 2:30 p. m. 

Signed: Peter W. Delohery] 
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TOA: Perm. -Indef. Peter W. Delohery 

Personnel Operations Officer vr 


105 [ Filed June 29, 1953] 

ANSWER 

Now comes defendant, Sinclair Weeks, Secretary of Commerce, 
and answers the complaint as follows: 

FIRST DEFENSE 

1. Defendant denies the allegations of paragraph 1 of the complaint. 

2. Defendant has no knowledge or information sufficient to form a 
belief as to truth of the allegations of paragraph 2 of the complaint. 

3. Defendant admits the allegations of paragraph 3 of the complaint. 

4. Defendant admits the allegations of paragraph 4 of the complaint, 
except that he denies that the in-grade pay increases given plaintiff were 
"for his able and efficient services". Defendant alleges that such in¬ 
creases were merely periodic step-increases automatically given to all 
employees with performance ratings of "Satisfactory’ or better" under 
the provisions of 5 U. S. C. 1121(B). 

5. Defendant admits the allegations of paragraph 5 of the com¬ 
plaint, except that he denies that clause of the third sentence of paragraph 
5 which reads "which meant that there was no reason why plaintiff should 
have been held to have been ineligible for employment in the United 
States Government". 

106 6. Defendant admits the allegations of the first sentence of para¬ 

graph 6 and denies the allegations of the second sentence thereof, except 
that defendant admits that plaintiff did receive the letter of which a copy 
is attached to the complaint as Exhibit 2. 

7. Defendant admits the allegations of the first sentence of para¬ 
graph 7 of the complaint, and alleges that the Department of Commerce 
"draws a distinction" between an employee as "of doubtful loyalty" and 
as "a security risk" in the sense that said terms, although both involving 
the element of security, are not necessarily co-extensive: any employee 
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who is disloyal is a security risk, but not all security risks are disloyal. 

i 

Defendant denies the allegation of the second sentence of paragraph 7, 

i 

except that he admits that ’’plaintiff was informed by the Security 
Officer for the Department of Commerce that plaintiff was not, during 
his tenure as an employee of said Department, cleared for Security. ” 
Defendant denies the allegation of the last sentence of paragraph 7 of 
the complaint. 

8. Defendant denies the allegations of the first paragraph marked 

i 

”8” of the complaint, except that he admits that ai ’’desk audit” was held 
on January 6, 1953, that plaintiff was informed of its results on 
February 17, 1953, and that plaintiff requested a promotion. Defendant 
alleges that a T, desk audit” does not attempt to pass judgment upon the 
qualifications or eligibility of an individual but rather seeks to identify 

i 

and evaluate the duties and responsibilities of the! position in question 
in order to facilitate its proper allocation in accordance with the require¬ 
ments of the Classification Act of 1949, as amended, 5 U. S. C. 1101-1106. 

A ”desk audit” does not take into consideration any qualifications or 
dis-qualifications of an employee nor is it in any way concerned with 
his security clearance or security classification. 

j 

8. Defendant denies the allegations contained in the second para¬ 
graph marked ”8” of the complaint, except that he admits that plaintiff 
did receive the notification of personnel action of which a copy is attached 
to the complaint as Exhibit 3, and he admits that plaintiff ”could not be 
cleared for security”. 

9. Defendant denies the allegations contained in paragraph 9 of the 
complaint, except that he has no knowledge or information sufficient to 
form a belief as to the truth of the allegations in the last sentence thereof. 

10. Defendant admits the allegations of paragraph 10 of the com¬ 
plaint, except that he has no knowledge of information sufficient to form 
a belief as to the truth of the allegation that ’’plaintiff has for many years 
been a democrat and voted for democratic candidates exclusively” and 
except that defendant denies that plaintiff’s dismissal was ’’voluntary”. 

J 

11. Defendant has no knowledge or information sufficient to form a 
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belief as to the truth of the allegations of paragraph 11 of the complaint 

12. Defendant admits the allegations of paragraph 12 of the com¬ 
plaint. 

13. Defendant denies the allegations of paragraph 13 of the com¬ 
plaint. 

ADDITIONAL DEFENSES 
SECOND DEFENSE 

Defendant alleges that on the allegations contained in this com¬ 
plaint this Court lacks jurisdiction to grant a writ of mandamus or any 
order in the nature of mandamus as prayed for in the complaint. 

THIRD DEFENSE 

Defendant alleges that the complaint fails to state a case or con¬ 
troversy within the jurisdiction of this Court. 

FOURTH DEFENSE 

Defendant affirmatively alleges that the complaint fails to state 
a claim upon which any relief can be granted, in that: 

1. Plaintiff was lawfully discharged pursuant to Section 304 of 
Public Law 495, 82nd Congress, entitled M An Act Making Appropriations 
for the Department of State, Justice, Commerce and the Judiciary, for 
the Fiscal Year Ending June 30, 1953, and for Other Purposes". 

2. Pursuant to said Act defendant, as Secretary of Commerce, 
exercised his "absolute discretion" and terminated the employment of 
plaintiff, deeming such termination necessary and advisable in the best 
interests of the United States. In connection therewith: 

(a) The Loyalty Board of the Department of Commerce determined 
that charges should be made against plaintiff since reasonable grounds 
might exist for believing that plaintiff was disloyal to the United States. 
Charges were preferred against him in a letter dated September 9,1948 
(a copy of which is attached as Exhibit A). Plaintiff replied in a letter 
dated September 13, 1948 with various attachments (copies of which are 
attached as Exhibit B). Plaintiff appeared before the Loyalty Board of 
the Department of Commerce. He gave testimony, and replied to the 
allegations made against him. He declined to secure representation by 


counsel. The Board considered the charges against plaintiff, and his 
answers, and informed him (in the letter, a copy of which is attached 
to the complaint as ’’Exhibit 2”) that "reasonable grounds do not exist" 
to believe him disloyal. 

(b) The Loyalty Review Board of the Civil Service Commission 
received the proceedings in plaintiffs case before the Loyalty Board of 
the Department of Commerce and by letter dated February 17, 1949, 
approved the procedures followed. (A copy of said letter is attached as 
Exhibit C). 

(c) Upon review of the investigative file pertaining to plaintiff by 
the Security Control Office of the Department of Commerce, pursuant to 
established departmental procedures, it was determined that while 
reasonable grounds may not have existed to believe plaintiff disloyal, 
nonetheless, sufficient doubt existed as to his reliability from a 
security standpoint, so that he could not be given "security clearance ". 
Thereupon said file was transmitted to Charles Sawyer, then Secretary 
of Commerce, with recommendations that (1) plaintiff be denied 
security clearance, and, unless his services could be utilized in a 
position where he would not have access to classified material, his 
employment be terminated under the provisions of Public Law 733, 

81st Congress, and (2) that if plaintiff be retained in employment, he 
be given no promotions or transfers within the agency without the 
clearance and concurrence of the Security Officer. Said Secretary of 
Commerce on June 19, 1951, concurred in said recommendations, and 
plaintiff’s supervisors were so advised. 

(d) Under date of August 31, 1951, plaintiff sent a letter to the 
Department’s Loyalty Board, to which was attached a copy of a letter 
dated September 15, 1949 from plaintiff to the Federal Bureau of 
Investigation. Plaintiff offered these letters on his own volition and 
for the stated purpose of having them placed on record and considered. 
Thereupon, these letters were transmitted to the Security Control Office 
and plaintiff’s entire case was reviewed and considered, in the light of 
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these letters, by two members of the Security Control staff, as well as 
by the Security Control Officer. All these officials independently arrived 
at the conclusion that plaintiff had not shown justification for his being 
given security clearance. Accordingly, the security restrictions on 
plaintiff were continued in effect. 

(e) During the month of February, 1953, a further review and 
appraisal was made of security cases in the Department of Commerce. 
Upon such review of plaintiff s case, said Security Control Officer 
recommended to defendant on March 16, 1953 (a copy of which memorandum 
of recommendation is attached hereto as defendant’s Exhibit D) that 
plaintiff be dismissed under the provisions of Section 304 of Public Law 
495, 82nd Congress or be given an opportunity to resign. This recom- 

110 mendation was reviewed and approved by Walter Williams, Under Secre¬ 
tary of Commerce, James C. Worthy and W. S. Kilborne, Special 
Assistants to the Secretary, on March 25, 1953. The case was there¬ 
upon reviewed by defendant, who approved the recommendation on 
March 26, 1953. 

(f) John C. Green, plaintiff’s superior in the Office of Technical 
Services, offered plaintiff an opportunity to resign on or about 
March 26, 1953, which offer plaintiff refused. 

(g) Accordingly, an order was issued on March 27, 1953, from 
the Security Control Officer of the Department to plaintiffs superior 
(the Director of the Office of Technical Services) that plaintiff should 
be dismissed. This order was approved by Mr. Harold B. Corwin, 

Deputy General Counsel of the Department, for Stephen F. Dunn, General 
Counsel. A copy of this order, bearing endorsement, is attached as 
defendant’s Exhibit E. 

(h) The above described course of action demonstrates that defend¬ 
ant, deeming the termination of plaintiffs employment necessary and 
advisable in the best interest of the United States, after independently 
reviewing the recommendations of responsible officials of the Department 
of Commerce, made over an extended period of time, exercised his 
absolute discretion pursuant to the provisions of Section 304 of Public 
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Law 495, 82nd Congress. 

WHEREFORE, defendant prays that the complaint be dismissed, 
and that he recover costs from plaintiff. 

WARREN E. BURGER 
Assistant Attorney General 


Of Counsel: 

STEPHEN F. DUNN 
General Counsel, 

Department of Commerce 

ROGER G. KENNEDY 
Attorney, Department of Justice 


LEO A. ROVER 
United States Attorney 


EDWARD H. HICKEY 
Attorney, Department of Justice 

Counsel for Defendant 


[Filed June 29, 1953] Exhibit "A" 

PERSONAL AND CONFIDENTIAL LOYALTY BOARD Sept. 9, 1948 
Mr. Benjamin Scher 
Scientific Analyst 
Office of Domestic Commerce 
Department of Commerce 
Washington, D. C. 

Dear Sir: 

As a result of a recent investigation made of you as an employee of 
this agency under the provisions of Executive Order 9835, which estab¬ 
lished a Federal Employees Loyalty Program, and pursuant to the pro- 

i 

visions of Section 501 of Public Law 166, 80th Congress, approved July 9, 
1947, and Section 9A of the Act of August 2, 1939, |53 Stat. 1148, 18 U. S. C. 

61i, information has been received which indicates! that reasonable grounds 

! 

may exist to believe that you are disloyal to the Gpvemment of the United 
States, and therefore, unsuitable for Federal employment. 

More specifically, it is alleged: 

1. That you are, or have been, a member of the Communist Party. 
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2. That you have attended Communist Party meetings. 

3. That you have urged others to join the Communist Party. 

4 That you have received the Daily Worker and distributed 

same among other people. 

5. That you have stated that everything was wrong with the U. S. 
Government, that the only way to do things is the way they do them in 
Russia, and that the Communists was the only organization and people 
should join up. 

6. That, in 1941, you signed a Communist Party nominating 
petition for candidates Israel Amter, Elisabeth Curley Flynn, and 
James W. Ford. 

7. That, in 1941, you signed a Communist Party nominating 
petition for candidate Peter V. Cacchions. 

8. That you have associated with Communists, members of 
Communist-front organizations, and persons interested in furthering 
the objectives of the Communist Party. 

113 You have a right to answer these charges in writing within ten days 

from the date of receipt by you of this letter, and your answers will be 
made a part of the record. You are requested to answer each and 
every charge, setting forth fully and in detail all matters which you may 
consider pertinent and to show cause why you should not be removed. 

Your reply in writing must be sworn to or affirmed before a notary. You 
may support your answers by affidavits if you wish. 

In addition, you have a right to an administrative hearing before the 
Loyalty Board to be held in Room 5867, Department of Commerce Build¬ 
ing. At such appearance before the Board, you have the right to be 
accompanied by counsel or representative of your own choosing and to 
present evidence in your own behalf, through witnesses or by affidavit. 
Any expense connected with an appearance before the Board cannot be 
borne by the Government. 

If you request a hearing before the Loyalty Board, such request 
must accompany your written answers to the charges. You may indicate 
a choice of a definite date for a hearing, and such date must be within 
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a period of fifteen (15) days from the date of receipt of this letter. An 
effort will be made to hold the hearing on a mutually agreeable date. 
Hearing dates are confirmed in advance by the Board. 

If after consideration of your answers and the evidence submitted 
in your behalf the Board decides that adverse action is warranted, 
effective date of the proposed removal action will not be less than 30 
days from the date of your receipt of this letter. During the 30-day 
period you will remain in your present position and status. 

This written notice of proposed action in your case is submitted 
to you in accordance with the provisions of Part II of Executive Order 
9835. 

Very truly yours, 

FOR THE BOARD: 

RAYMOND A. KIRBY 
Acting Secretary 


114 [Filed June 29, 1953] 226 Jefferson St., N. W. 

Exhibit B Washington, D. C. 

September 13, 1948. 

Loyalty Board, 

Department of Commerce, 

i 

; 

Washington 25, D. C. 

Attention: Mr. Raymond A. Kirby. 

Gentlemen: 

I welcome the opportunity you have afforded me of replying to the 
various allegations or charges of disloyalty as set forth in your letter 
of September 9, 1948. 

i 

As you no doubt know, I was investigated by the F. B. I. about 
three years ago and was subsequently cleared by the Civil Service Com¬ 
mission after a hearing conducted by them. The only charges of any 
substance (Nos. 6 and 7 of your letter) were given serious consideration 
during that hearing. 

I wish to refer you to the enclosed carbon copy of the letter which 


I sent the F. B. I. as soon as I discovered I was being re-investigated. 

I wish to submit this notarized letter as a partial answer to the various 

charges. The original letter to the F. B. I. was also notarized. 

I wish now to answer the specific charges; 

1. Absolutely untrue and entirely unfounded. I am not now 
and never have been a member of the Communist Party or 
any Communist-front organization. I have never been a 
Communist sympathizer. I have never wanted to see this 
country run by Communists or run under the Communist system. 

2. I have never, at any time, attended any Communist or Com¬ 
munist-front meetings. I rarely attend meetings of any kind, 
and with the exception of one or two meetings of the Teachers 
Union, Local 453, in New York City (about 10-11 years ago) 
and the V. F. W. A. in Washington, D. C. (4-6 years ago), 

I have attended no meetings of any kind within the last 
ten years, and these include political, religious, social, pro¬ 
fessional, and educational. 

3. This allegation is plainly absurd. Not ever having been a 
Communist, I certainly would not urge others to join the 
Communist party. 

4. I have never received the "Daily Worker" either for myself 
or for distribution to others. 

5. I have never criticized or ever had cause to criticize this 
country or this government. On the contrary, any real 
evidence you may have should prove my complete loyalty. 

6. During the 1945 hearing, I admitted signing the petition for 
Israel Amter. I have no recollection, though, of having 
signed petitions for the other two individuals. I assume 
then that the names of these individuals were on the same 
petition with Amter T s. 

I was approached by an individual in New York City (the 
year might have been 1941) and asked to sign the petition in 
question. I did not care to do so at first, not being a Co mmunis t 


and certainly not favoring Amter T s candidacy. The person 
carrying the petition explained that the Communist Party 
had recently been removed from the ballot because it did 
not obtain sufficient votes in the last election and a petition 
of this sort was the only means for getting the Communist 
Party label back on the ballot. I was reminded that the 
Constitution gave guaranties of freedom of speech and expres¬ 
sion to all political parties (the Communist Party was not 
illegal in 1941). It may now, in 1948, seem difficult to believe 
that an individual, completely loyal to this country, could sign 
a petition of this sort out of perhaps mistakenly conceived 
ideas of loyalty to this country and its avowed declarations. 

I signed the petition without favoring the candidate or his 
party and with no intention of voting for the candidate or 
desiring that he be elected. I did not vote for this candidate 
or for any Communist at any time. 

I have also stated, during the 1945 hearing, that I had signed 
the petition for Peter V. Cacchione. Perhaps I was foolish 
to sign it but one must remember that the petition was solely 
for the purpose of getting the candidate's name on the ballot. 

A factor in persuading me in signing the petition was the fact 
that I had heard that Local 5 of the Teachers Union in New 

I 

York City, which to my mind was not a C ommunist organiza¬ 
tion, had either spoken favorably or had recommended this 
candidate as an honest and capable individual. I signed this 
petition without feeling in any way that this constituted an 
endorsement of the candidate or his party or that it was an 
indicator that I intended to vote for him. I voted in that 
election but not for this candidate. 

I am rather curious as to the definition of "association" with 
Communists, or Communist-front organizations, or persons 
interested in furthering the objectives of the Communist Party. 
I have never sought or accepted the company of Communists or 
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Communist sympathizers, either socially or for the 
purpose of furthering their work. I have few friends and 
these certainly do not include individuals of that sort. 

In my letter of June 11, 1948, to the F. B. I., I mentioned 
residence at 64 Dove Street in A lbany. New York as 
possible cause for suspicion. No mention of my residence 
there had been mentioned at any time during the hearing, 
but I volunteered this information since I had heard that 
the F. B. L had made inquiries concerning other individuals 
who had resided there. I did not ”pal out” with any of the 
individuals there and my association with the group was 
limited. I continued to room at that residence long after 
the last of the group had moved elsewhere. Within the last 
two years, about a half dozen F. B. I. investigators have 
roomed at my present address at 226 Jefferson Street in 
Washington, D. C. In order to be consistent and in all 
justice to myself, I should also be charged with consorting 
or ’’associating” with F. B. I. personnel. 

The above allegations concerning my loyalty except where noted 
(Nos. 6 and 7) have no basis whatever. No person could seriously 
bring these charges against me—any such charges can only be ascribed 
to ignorance of the true facts or deliberate and malicious slander. I 
have no doubt that if at any time I (1) had been a member of the Com¬ 
munist Party, (2) had belonged to a Communist-front organization, or 
(3) had been a subscriber to the Daily Worker, the F. B. I. would have 
been able to uncover some evidence to support these charges, whether 
I had used my own name or an assumed name. I might add that I have 
never used any name other than my own. 

I wish, therefore, to request a hearing before the Loyalty Board 
concerning these allegations. I intend to have no counsel as I am indeed 
anxious to answer any and all questions pertaining to these charges. 
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I should also like to call attention to the fact that I have requested a 
lie-detector test at my own expense If at all possible to arrange, I 
think this request should be granted either prior to or following the 
hearing. A test of this sort should confirm the truthfulness of my 
statements and at the same time be the best means for my complete 
exoneration. 

117 I am available for a hearing at any time sifter Tuesday morning, 

September 14, 1948. 

Very truly yours, 

Benjamin Scher 


Subscribed and sworn to before me, this 13th day of September, 
1948, a Notary Public in and for the District of Columbia. 

_ _(Date) Ellen E. Jenkins, Notary Public 


118 To: Department of Commerce Loyalty Board. 

I wish to submit this copy of my letter to the Federal Bureau of 
Investigation, dated June 11, 1948, as containing some information 
relative to the allegations in your letter of September 9, 1948. 

Benjamin Scher 

Subscribed and sworn to before me, this 13th day of September 
1948, a Notary Public in and for the District of Columbia. 
_(Date) Ellen E. Jenkins, Notary Public 
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226 Jefferson St., N. W. 
Washington 11, D. C. 
June 14, 1948 


119 Civil Service Commission 
Washington 25, D. C. 

Re: Investigation of Benjamin Scher 

Gentlemen: 

I am enclosing a copy of the notarized letter I sent to the Federal 
Bureau of Investigation. 

I have recently returned from a visit to New York and there dis¬ 
covered that I was being re-investigated concerning any subversive 
activities in which I might have been engaged. A great many people, I 
understand, were questioned in the process and many of them who are 
more or less strangers to me no doubt wonder just what mischief I’ve 
been up to. 

I do not question the propriety or necessity for this investigation, 
In the event that I am again cleared, I feel, in fairness to myself that 
the people who have been questioned should also be furnished with some 
information regarding the outcome of this investigation. 

The Government’s just interests concerning my loyalties and 
activities are being satisfied; my own interests, I think, also warrant 
some consideration. 

Very truly yours, 

Benjamin Scher. 


120 Federal Bureau of Investigation, 

Washington, D. C. 

Re: Investigation of Benjamin Scher. 

Gentlemen: 

I wish to identify myself as Benjamin Scher, 226 Jefferson St., 
N. W., Washington 11, D. C., of the Office of Domestic Commerce, 
who is currently under investigation. 
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T 

i 

| 


i 

As your records no doubt show, I was investigated by the F. B. L 
about three years ago and was cleared by the Civil Service Commission 
after a hearing conducted by them. At the end of the hearing I was 
asked if I cared to make a statement. I did not do so because I felt 
none was necessary; I thought I had explained how I had happened to 

sign a few Communist petitions without being either a Communist or 

| 

Communist sympathizer. However, since I find I am still suspect, I 

i 

now wish to make the following statements: 

i 

(1) I may, perhaps, not have been wise in signing the petitions 
in question, but conditions were different in those days. Russia was 
not a strong and menacing figure then and the U| S. Communist Party 

i 

was small and considered only a nuisance party at best. Under con¬ 
ditions existing today, I would definitely not have signed those petitions. 
At that time, though, I did not feel that signing of the petitions could 
hurt either myself or this country. My motives in signing certainly 
were not because of Communist sympathies. Wiser men than I have 
found it difficult to determine exactly how far oiie should go in granting 
others, even those who do not think as they do, ^he right of free 
expression. 

! 

(2) I have never belonged to the Communist Party, a Communist 
front organization, or any other subversive group. Once, I had 
registered with the American Labor Party and never registered with 

i 

it again, after it appeared that the Communists had gained control. I 
had once been a dues-paying member of the U. ^*. W. A. Union in 

i 

Washington, D. C., until I found myself unemployed in October, 1945. 

I have not rejoined the Union and definitely would have refused to do so 
after the pro-Communist stand of the newly-organized U. P. W. A. I 
was also a dues-paying member of the Teachers Union, Local 453, in 
New York City. In all, I attended perhaps one or two meetings in 
either union and was never active in the muons. 

(3) I have never subscribed to or received Communist or sub¬ 
versive literature. However, while residing in Albany in 1940, I was 
persuaded to subscribe to Seldes newsletter ’Tn fact”. I renewed my 


i 
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121 subscription in early 1941 and did not again renew when it plainly appeared 
to follow the Communist Party line. This was evident in June 1941 after 
Russia was attacked by Germany. 

(4) If perhaps my residing at 64 Dove Street in Albany, New York 
is cause for suspicion, I wish to point out that I continued to live at that 
address for about 1-1/2 years after the group of youngsters who may have 
included a few Communists moved away. My associations with the group 
were limited. I have never desired or sought Communists or Communist - 
influenced individuals as friends or associates, either where I resided 

or where I worked. 

(5) I have never favored Russia over this country or wished to 
see the Russian system operating in this country. 

I make these statements knowing that in themselves they will 
receive scant consideration. However, I would like to have you arrange 
for a lie detector test, at my own expense, and this test ought to demon¬ 
strate that I never was a Communist and either then or now wanted to 
see Communism in this country. 

I would be glad to report for any questioiing your organization 
would care to make and to pursue further the matter of the fie^-detector 
test. 

Very truly yours, 

Benjamin Scher. 

cc: Civil Service Commission, 

Washington, D. C. 

Exhibit "C" 

122 [ Filed June 29, 1953] 

LOYALTY REVIEW BOARD 

U. S. CIVIL SERVICE COMMISSION Feb. 17, 1949. 

Mr. O. C. Short 

-Name- 

Loyalty Board: Commerce 
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The case of SCHER, Benjamin, Date of Birth 12-11-08 has been 
post - audited and the favorable determination made by your Board is 

found to be in accordance with the Directives of this Board. 

| 

LOYALTY REVIEW BOARD 

i 

i 

Thomas Shapers 
Examiner Inspector 

I 

Exhibit ”D M j 

| 

123 [Filed June 29, 1953] DEPARTMENT OF COMMERCE 

i 

I 

I 

I 

MEMORANDUM 

TO: Secretary Weeks 

FROM: Security Control Officer 

I 

SUBJECT: Benjamin Scher 

Office of Technical Services 

Technologist, GS-9 

Dob: 12-11-08 at Krivoirog, Russia j 

I am attaching hereto a summary memorandum of the case of 
Benjamin Scher, which was prepared for former Secretary Sawyer on 
June 14, 1951. 

i 

This memorandum recommended that Mr. Scher be denied 
security clearance; and unless his services could be utilized in a position 
where he would not have access to classified material, that he be termi¬ 
nated under the provisions of Public Law 733 of the 81st Congress. 

Mr. Scher has been under permanent security restrictions. His services 
are presently being utilized on non-sensitive work in the Office of Tech¬ 
nical Services. It is my understanding that Mr. Scher 1 s work has been 
entirely satisfactory, and there has been no indication of subversive 
activities or expressions of sympathy toward the Communist Party or the 
Soviet Union. 

j 

In view of the record set forth in the summary memorandum, this 

i 

office could not recommend Mr. Scher 1 s employment if he were an 


i 
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applicant for a position with the Department today, nor could we recommend 
that he be cleared for access to classified information. 

Under the circumstances, it is recommended that Mr. Scher be 
offered an opportunity to resign; and if he does not do so, that he be 
terminated pursuant to the authority granted him under the current 
Appropriation Act, Section 304, Public Law 495 of the 82nd Congress. 

Attachment: Newman Smith 


Exhibit M E M 

124 [ Filed June 29, 1953] March 27, 1953 

Mr. John C. Green 
Director 

Office of Technical Services 
Department of Commerce 
Washington 25, D. C. 

Subject: Benjamin Scher 

Technologist (Chemicals) GS-9 
Office of Technical Services 

Dear Mr. Green: 

The Secretary of Commerce has in his absolute discretion found, 
on the basis of information furnished by the Security Control Office on 
March 16, 1953, that it is advisable in the best interests of the United 
States to terminate Benjamin Scher 1 s employment with the Department. 
This, pursuant to the authority granted in Section 304, Public Law 495, 
82nd Congress. 

You will, therefore, in accordance with the direction of the Secre¬ 
tary, take the necessary steps to effect Mr. Scher’s removal from 
employment effective at the close of business on April 3, 1953. 

Sincerely yours, 


CONCURRENCE: 
Stephen F. Dunn 
General Counsel 


Newman Smith 
Security Control Officer 


125 
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[ Filed October 25, 1954] 

PRETRIAL PROCEEDINGS 

PRETRIAL STATEMENTS OF 
PARTIES ATTACHED AND 
APPROVED. 

Mathew F. McGuire _ 

JUDGE 


[Filed October 25, 1954] 

PLAINTIFF’S PRETRIAL STATEMENT 

Plaintiff contends that defendant acted in a most arbitrary and un¬ 
reasonable manner in summarily discharging plaintiff from plaintiff’s 
Civil Service Status position as GS-IX on April 3, 1953 under the pro¬ 
visions of Section 304 of Public Law 495, 82nd Congress. Plaintiff con¬ 
tends and expects to prove at trial that thinking which caused plaintiff’s 
discharge was as follows: 

That plaintiff was eligible for promotion and had requested same, 
that plaintiff could not (in the opinion of one Colonel Newman Smith, 
Security Officer for the Department of Commerce) be cleared for security 
(even though plaintiff had been cleared for loyalty) and that, therefore, 
the solution was to discharge plaintiff from his employment. 

Plaintiff believes and intends to prove that the defendant accepted 
the recommendation of defendant’s subordinates based upon that thinking, 
which, as above stated, plaintiff contends to arbitrary and unreasonable 
treatment of a Civil Service employee of the very highest degree. 

Plaintiff contends that the law under authority of which the defend¬ 
ant took the action, as aforesaid, was repugnant to all other prior and 
existing laws, regulations and procedures regarding the dismissal of a 

i 

government employee and repugnant to our Constitutional system of 

i 

I 

i 

! 
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government in that the power to discharge is absolute, in the discretion 
127 of the Secretary, whenever he shall deem such termination necessary or 
advisable in the best interest of the United States. This law did not 
provide for any charges, notification of charges or opportunity whatso¬ 
ever to an employee to defend himself. 

Plaintiff contends that the arbitrariness and unreasonableness of 
defendants action in discharging plaintiff was aggravated by the fact that 
no information was furnished to plaintiff as to how it was deduced that it 
was allegedly to the best interests of our country that plaintiff be dis¬ 
charged, by the fact that an unfair stigma has been visited upon plaintiff, 
all through no fault of plaintiff, and by the fact that plaintiff has always 
been a thoroughly loyal and patriotic American citizen and was, while em¬ 
ployed by our government, not only an able and efficient worker but also 
a well educated and trained employee in plaintiff s chosen field which is 
chemistry. Plaintiff contends that it is significant that the promotion 
which plaintiff sought and for which plaintiff was eligible did not include 
any change of employment from non-sensitive to sensitive work which 
would have caused security to become a factor in connection with such 
promotion. 

Plaintiff has prayed for Mandamus or, in the alternative, Manda¬ 
tory Injunction or Declaratory Judgment. 

Ford E. Young, Jr. 

Of counsel for Plaintiff 
801 International Building 
1319 F Street, N.W. 

Washington 4, D. C. 

National 8-6383 

Seen: 

Donald B. MacGuineas 
Attorney for Defendants 
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128 [Filed October 25, 1954] 

DEFENDANT'S PRETRIAL MEMORANDUM 

I 

The present complaint in the nature of mandamus is brought to se¬ 
cure an order compelling the Secretary of Commerce to restore plaintiff 
to the position which he formerly occupied in that department, or alterna¬ 
tively, for a declaration that plaintiffs discharge was illegal. 

The Secretary's Answer denies all the essential allegations of the 
complaint, and affirmatively sets up the defenses that the District Court 

i 

lacks jurisdiction both over the subject matter of jthe complaint and to 

i 

award the relief sought, and that the complaint fails to state a claim 
upon which relief can be granted. 

The pleadings place at issue the following questions: 

1. Was plaintiffs discharge by the Secretary under 
Section 304 of the Department of Commerce Appropriation 
Act, 1953, 66 Stat. 567; permissible on the facts alleged 
in the complaint ? 

2. May the courts review the basis of the Secretary's 
decision to discharge plaintiff under Section 304 ? 

3. Did the Secretary comply with the procedural 

requirements of Section 304 in effecting plaintiff's discharge? 

| 

4. Is Section 304 constitutional? 

129 The Secretary’s position on these questions is as follows: 

1. Section 304 authorized the Secretary to discharge 
an employee such as plaintiff in the situation presented 

by the complaint. 

2. The courts cannot, in the absence of specific 
statutory authority review the basis of a decision by the 
head of an executive department to discharge a depart¬ 
mental employee. Section 304 specifically committed 
to the absolute discretion of the Secretary of Commerce 
the decision taken here. 

3. The Secretary's action complied fully with 
the procedural requirements of Section 304. 
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4. Section 304 is clearly constitutional. It does 
no more than restore to the Secretary the traditional 
power of the executive to hire and fire subordinate employees. 
Plaintiff has no right to government employment except as 
specifically conferred upon him by Congress. 

We believe that the complaint presents no factual issues to be 
determined by the District Court, and that the case can therefore be 
resolved more expeditiously upon motion. We propose to file such a 
motion grounded on the propositions stated above in the immediate 
future. 

Warren E. Burger _ 

Assistant Attorney General 

Leo A. Rover _ 

United States Attorney 

Edward H. Hickey _ 

Charles N. Gregg, Jr. 
Attorneys, Department of 
Justice 


130 [ Filed January 28, 1955] 

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 
Now comes the defendant, and upon the pleadings heretofore filed 
herein and the accompanying affidavit of Sinclair Weeks, Secretary of 
Commerce, respectfully moves the Court for summary judgment pursuant 
to Rule 56 of the Federal Rules of Civil Procedure, on the ground that 
there is no genuine issue as to any material fact and the defendant is en¬ 
titled to judgment as a matter of law. 

In support of this motion, the Court is respectfully referred to the 
memorandum of points and authorities attached hereto. 


Seen: 

Ford E. Young Jr. 
of Counsel for Plaintiff 
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WARREN E. BURGER 


Assistant Attorney General 
LEO A. | ROVER 


United States Attorney 


EDWARD H. HICKEY 


DONALD B. MacGUINEAS 


BEATRICE M ROSENHAIN 


Attorneys, Department of Justice 


AFFIDAVIT 


CITY OF WASHINGTON ) 

) 

DISTRICT OF COLUMBIA ) 


Sinclair Weeks, being duly sworn, deposes and says: 

1. I am the Secretary of Commerce and was such Secretary of 

i 

Commerce during all times mentioned herein. 

2. On March 26, 1953, in the exercise of my absolute discretion, 
pursuant to the provisions of Section 304 of Public Law 495, 82nd Cong- 

i 

ress, I decided to terminate the employment of Benjamin Scher by the 
Department of Commerce, deeming such termination necessary and 
advisable in the best interests of the United States; and thereupon directed 
all necessary steps to be taken to effect such termination as soon as 
practicable, if said employee did not resign. 

i 

Sinclair Weeks 


Subscribed and sworn to before me 

this 22nd day of June 1953. 'pgoMAS STEWART, 


Notary Public 
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152 [Filed Mar. 7, 1955] Civil Action No. 1968-53 

PLAINTIFFS MOTION FOR SUMMARY JUDGMENT 
Now comes the plaintiff herein and respectfully moves this 
Honorable Court for Summary Judgment and for grounds thereof 
respectfully submits that in the event that this Honorable Court, upon 
the hearing of the Motion for Summary Judgment filed herein for and 
in behalf of the defendant, should find that there is no issue of fact to 
be tried in this case, then and under those circumstances it is the 
plaintiff and not the defendant who will become entitled to Summary 
Judgment, pursuant to Rule 56 of the Federal Rules of Civil Procedure, 
as more fully set forth in the Points and Authorities in support of 
this motion. 

Ford E. Young, Jr. 

Of counsel for Plaintiff 
711 International Building 
1319 F Street, N. W. 

Washington 4, D. C. 

NAtional 8-6383 
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[Filed Mar. 17, 1955] 


Civil Action No. 1968-53 


ORDER 


Upon consideration of the Motions for Summary Judgment filed 
herein by counsel for each of the parties hereto and counsel for the 
respective parties having been fully heard on the 16th day of March, 1955, 
it is by the Court this 17th day of March, 1955, 

ORDERED that the Motions for Summary Judgment filed herein by 
the respective parties hereto be and the same are hereby over-ruled. 

Alexander Holtzoff 


JUDGE 

Submitted by: 

Ford E. Young, Jr. 

Of counsel for plaintiff 


NO Objections as to Form: 

DONALD B. MacGUINEAS, Of counsel for defendant 
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161 [Filed Apr. 27, 1955] Civil Action No. 1968-53 

STIPULATION 

It is hereby stipulated by and between counsel for the parties 
hereto that Harold B. Corwin, if present in Court, would testify that 
the reason for plaintiff having been discharged from plaintiff’s employ¬ 
ment was that the plaintiff, in the opinion of Col. Newman Smith, could 
not be cleared for security, that the plaintiff had established eligibility 
for promotion, apart from security qualifications, and that the decision 
was that plaintiff should be discharged. 

’Ford E. Young, Jr. 

Of Counsel for Plaintiff 

D. B. MacGuineas, 

Of Counsel for Defendant 


164 [ Filed June 21, 1955] Civil Action No. 1968-53 

MEMORANDUM OF OPINION 

On April 3, 1953, plaintiff was summarily discharged from the 
employ of the Department of Commerce, in the ’’absolute discretion” 
of the Secretary of Commerce, on the ground that he deemed it advis¬ 
able in the best interest of the United States. 

Section 304, Public Law 495, 82nd Congress, which was in effect 
at the time of said discharge provides as follows: 

"Notwithstanding the provisions of section 6 of the 
Act of August 24, 1912 (37 Stat. 555), or the provisions 
of any other law, the Secretary of Commerce may, in his 
absolute discretion, during the current fiscal year, terminate 

i 

the employment of any officer or employee of the Department 

; 

of Commerce whenever he shall deem such termination 
necessary or advisable in the best interest of the United States. ” 
The language used by Congress is clear and unambiguous. It 
requires no crystal ball gazer to ascertain the plain import and meaning 


of the language used. Congress having plainly spoken, it is not the 
function of this Court to destroy its effect and intrude itself upon the 
proper functions or ’’absolute discretion” of an Executive Department 
of the Government. 

Having heard plaintiff’s evidence, I cannot find that the Secretary 
of Commerce acted in an arbitrary or unreasonable manner. 

Counsel for defendant is directed to submit to me forthwith pro¬ 
posed findings and judgment. 

DATED: This 2nd day of June, 1955. 

Ben Harrison 
JUDGE 


[Filed June 15, 1955] 

DEFENDANT’S PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This cause came on for trial and the Court, having considered 
the pleadings, evidence, and memoranda of law finds the Facts and 
states the Conclusions of Law as follows: 

FINDINGS OF FACT 

1. The plaintiff Benjamin Scher, at the time of his discharge on 
April 3, 1953, was g. civil service employee in the Office of Technical 
Services in the Department of Commerce. 

2. A loyalty proceeding conducted in 1948 by the Loyalty Board 
of the Department of Commerce pursuant to Executive Order 9835, 

5 U. S. C. 631 note, 12 F. R. 1935 (March 25, 1947) resulted in a decision 
favorable to the plaintiff. However, he was not granted security 
clearance. 

3. Colonel Newman Smith, the Security Control Officer of the 
Department of Commerce, following careful consideration of the 
situation by various responsible officials of the Department recommended 
to the defendant Secretary of Commerce that in view of the fact that 

Mr. Scher could not be cleared for access to classified information, he 
be offered an opportunity to resign and if he failed to do so, that he be 


35 


167 


terminated under section 304, Public Law 495 of the 82nd Congress. 

This recommendation was seen and approved by the Secretary of 
Commerce. i 

4. Plaintiff was discharged on April 3, 1953 pursuant to a 
determination by the Secretary of Commerce under section 304 of Public 
Law 495 of the 82nd Congress, 66 Stat. 549, 567) that in his absolute 
discretion he deemed it '’advisable in the best interest of the United 
States. ” 

j 

CONCLUSIONS OF LAW j 

1. Plaintiff’s discharge by the Secretary of Commerce was 
authorized by section 304 of Public Law 495, 82hd Congress which was 
in effect at the time of plaintiff’s discharge and provides as follows: 

"Notwithstanding the provisions of Section 6 of the 

i 

Act of August 24, 1912 (37 Stat. 555) or the j provisions 
of any other law, the Secretary of Commerce may in his 
absolute discretion during the current fiscal year terminate 

i 

the employment of any officer or employee |of the Depart¬ 
ment of Commerce whenever he shall deem such termination 
necessary or advisable in the best interest |of the United 
States. ” | 

2. The evidence does not support plaintiff’^ contention that the 

! 

Secretary of Commerce acted in an arbitrary or ^unreasonable manner. 

i 

BEN HARRISON 

District Court Judge 

i 

i 

| 

CERTIFICATE OF SERVICE 

i 

I hereby certify that on the 9th day of June 1955, I mailed a copy 
of the foregoing defendant's proposed Findings of Fact and Conclusions 
of Law to Ford E. Young, Jr., Counsel for the plaintiff, 711 International 
Building, 1319 F Street, N. W., Washington 4, D.| C. 

DONALD B. MacGUINEAS 

I 

i 

I 

| 

I 

i 
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Civil Action No. 1968- 53 

168 "[Filed June T5, 1955] JUDGMENT 

This cause having come on for trial on the 16th of May, 1955 and 
the Court, having considered the pleadings, evidence, and memoranda 
of law, and having issued a Memorandum Opinion on June 2, 1955; 

NOW, THEREFORE, it is hereby ordered, adjudged, and decreed 
that judgment be, and it hereby is, entered for the defendant. 

BEN HARRISON 
District Court Judge 

No objection as to form 
FORDE. YOUNG, Jr 
Counsel for plaintiff 


169 [Filed June 28, 1955] 

NOTICE OF APPEAL 

Notice is hereby given this 27th day of June, 1955, that Benjamin 
Scher hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
15th day of June, 1955, in favor of Sinclair Weeks, Defendant against 
said Plaintiff. 


Sinefair-Weeks- 
Secretary- of -Gemmeree 
Department- ef Gonamer ee 
Washingtea r -D.- -G .- 

Leo A. Rover 

U. S. Dist Attorney for The 
District of Columbia. 


FORDE. YOUNG, Jr 
Attorney for Plaintiff. 

Donald B. MacGuineas 
Attorney, Dept, of Justice 
Washington 25, D. C. 
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162 [Filed April 27, 1955] 

STIPULATION 

It is hereby stipulated by and between counsel for the parties 
hereto that the Honorable Sinclair Weeks, Secretary of Commerce, if 
present in Court, would testify that he did not confer with the plaintiff 
prior to the time when plaintiff was discharged and that his decision to 
terminate the plaintiffs employment was made exclusively upon state¬ 
ments as to the facts and upon recommendations of Secretary Weeks’ 
subordinates. 

Ford E. Young, Jr. 

Of Counsel for Plaintiff 

Donald B. MacGuineas 

Of Counsel for Defendant 

Served 4/27/55 
Leo A. Rover 


i 
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TRANSCRIPT OF PROCEEDINGS 


[Filed July 29, 1955] 

1 Washington, D. C. 

Monday, May 16, 1955 

The above-entitled matter came on for hearing before the Honorable 
Benjamin Harrison, United States Courthouse, Third Street and Constitution 
Avenue, N. W., Washington, D. C., commencing at 11:15 o'clock a, m. 

APPEARANCES: 

On behalf of plaintiff: 

FORD E. YOUNG, JR., Esquire 
On behalf of the defendant: 

DONALD MAC GUINEAS and BEATRICE ROSENHEIM 

3 THE COURT: You may proceed. I have read the complaint. 

MR. YOUNG: If it please Your Honor, I would like Mr. Scher to take 
the stand so we may proceed. I think if Your Honor has read the complaint, 
you have the gist of the case, so a statement at this time would just be rep¬ 
etitious of that which is alleged in the complaint. We expect to prove that 
which is alleged in the complaint. 

MR. MAC GUINEAS: If Your Honor is disposed to hear me at this 
time I would be prepared to make a motion for judgment on the pleadings. 

In my opinion, there is no dispute. The Government is entitled to recover 
on the allegations of the complaint. 

THE COURT: Counsel, I might state that this is the first time that I 
have had occasion to run into this type of litigation. I notice there is a mo¬ 
tion for summary judgment that was denied without prejudice in this case, 
if I remember correctly. 

MR. YOUNG: That is correct, Your Honor. 


> 
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MR. MAC GUINEAS: That is correct, Your Honor. 

THE COURT: I have always felt, and experience has taught me, that 
a summary judgment is generally not a short cut. And I think it would be 
better if I would hear the evidence and take the matter under submission 

4 because of the unusual type of action that is brought here. 

MR. MAC GUINEAS: Very well, Your Honor. 

THE COURT: I want to state, the evidence will be admitted subject 
to your objection of its materiality; because there is a serious question in 
my mind whether or not this is not an executive problem, rather than a 
judicial problem. Whether this Court is to review the conduct of an execu¬ 
tive officer — that is the first question that comes into my mind. 

MR. YOUNG: Your Honor will hear the plaintiff? 

THE COURT: Yes. 

Whereupon, 

BENJAMIN SCHER 

the plaintiff, was called as a witness, and having been first duly sworn, 
took the stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. YOUNG: 

Q. Please state your full name, Mr. Scher. A. Benjamin Scher. 

Q. Are you the plaintiff in this case? A. Yes. 

Q. Of what State are you a legal resident? A. New York State. 

5 Q. Where did you go to college? A. City College of New York City. 

Q. When, if at all, did you graduate, and with what degree? A. I 

graduated in June, 1935; B. S. Degree. 

Q. TeH His Honor, step by step, what work you have done since your 
graduation from college. 

THE COURT: Just a moment. May I ask, isn’t there only one question 
in this case, and that is whether or not the question of loyalty is involved? 
Isn't that the only question that is at issue? 

MR. MAC GUINEAS: I would say, Your Honor, that the only issue in 
this case was dismissal of this man — whether that was in accordance with 
the statute. 


i 
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THE COURT: There is no claim on the part of the Government that 
he was incompetent, is there? 

MR. MAC GUINEAS: It is conceded that he was dismissed because 
he did not have security clearance. 

MR. YOUNG: If it please Your Honor, this man was entitled to a 
promotion as a specialist, as a chemist. And the purpose of this line of 
questioning is to bring out to Your Honor his background. Because the 
question presented was what to do about Mr. Scher. He had applied for 
promotion. He had qualified for promotion. In the opinion of the security 
officer, and only in the opinion of the security officer, Mr. Scher was not 

6 eligible for clearance for security. He had been cleared for loyalty twice. 

So that the question came up, what shall we do about Mr. Scher? No. 1, 
they could have promoted him. No. 2, they could have done nothingo No. 3, 
somebody got the bright idea of firing him, and that is what happened. So 
may it please Your Honor, I do feel that Your Honor should have the back¬ 
ground of this man’s education and work, so we can build up to what hap¬ 
pened in early 1953. So as to show Your Honor the degree of arbitrariness 
within the Department of Commerce. 

THE COURT: Well, Counsel, I may not fully understand the real 
issues here, but the issues are whether or not this man is a security risk? 

It isn’t a question as to his ability or qualifications, but as to his security 
risk. He was discharged because he was a security risk, as I understand 
it. 

MR. YOUNG: If it please Your Honor, this man begged for a hearing. 

THE COURT: I don’t know whether you are entitled to those hearings 
or not, but it seems to me, there is one issue here. Is he a security risk? 
Now, if he wasn’t a security risk, it may be that there was arbitrary action 
by so classifying him. 

7 MR. YOUNG: May it please Your Honor, when Your Honor has the 
entire story, Your Honor can determine whether or not this man’s case fits 
within the structure of the statute under which he was discharged. Your 
Honor undoubtedly noticed from readying the pleadings that he was discharged 
under a rider to the appropriations bill, which gives to the Secretary the 


41 


right to fire, when to do so was necessary or advisable to the best interests 
of the United States. We contend, and Judge Holtzoff so held in connection 
with a motion for summary judgment, that there is no showing on the part 
of the Government that the firing of Mr. Scher was either necessary or 
desirable in the interests of the United States, and I do want to give Your 
Honor the background so I can lead up in the testimony. 

THE COURT: I guess it is easier for you to go ahead. 

BY MR. YOUNG: 

Q. Now, Mr. Scher, tell His Honor what work you have done since 
the graduation from college. A. From 1935 to July 1937, I worked doing 
clerical work; acting timekeeper and tabulation, or work in W. P. A., vari¬ 
ous branches; Board of Education and New York Health Commission. 

From July, 1937, to August, 1939, I was remedial teacher in chemi- 
8 cal biology under the remedial program in secondary schools. 

From February 15, 1940, to March, just a moment. From February 
15. 1940, to the end of the year, I worked in the Division of Placement and 
Unemployment Insurance in Albany, New York. 

From February 15, 1941, until July 31, 1941, I was doing clerical 
work in the Tax Department. 

From January 15, 1942, to approximately March 15, 1942, I was 
working in the Tax Department, general mail room, clerical work. 

From March 16, 1942, to the end of the year, I was working in the 
printing and duplicating service of the Office of Emergency Management 
here in Washington. 

From the beginning of 1943 to October 18, 1943, I was working as a 
payroll clerk here in the War Production Board. 

From October 18, 1943, to October 30 of 1945, I was working in the 
Chemicals Bureau as chemical analyst, War Production Board, here in 
Washington. 

At the end of the war, I was terminated. 

From April 8, 1946, until June 6 — to June 7;, 1948, about two years, 
I was working in the Office of Publications Board, which is now the Office 

i 

of Technical Services, Commerce Department, as Scientific analyst. 
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From June 7, 1948, to June 30 of 1949, I worked in the Office of 
9 Domestic Commerce, U. S. Department of Commerce, here in Washington, 
as specialist in essential oils. 

From November 8, 1949, until April 3, 1953, I was again working 
in the Office of Technical Services as technologist in the Chemical Section 
Office of Technical Services, U. S. Department of Commerce. 

Q. What, if any, post-graduate work have you done? A. I have 
taken a few chemistry courses in George Washington University in 1947 
and 1948, and since about 1950, I have been taking language courses at the 
U. S. Department of Agriculture. 

Q. Now, Mr. Scher, did you go through the so-called loyalty program? 
A. Yes. 

Q. I show you this document, and ask you to identify it. A. This is 
the transcript of a hearing conducted by the Civil Service Commission on 
March 11, 1944. 

Q. Now, Mr. Scher, I ask you to tell His Honor about that hearing. 

A. I was called down for the hearing — 

MR. MAC GUINEAS: I object to all this line of testimony as com- 

i 

pletely immaterial to the issue in this case. We agree that Mr. Scher was 
cleared under the loyalty program. That is immaterial because he was not 
dismissed under the loyalty program. He was dismissed under the statute. 

10 I should like Your Honor to have a copy of that statute at hand which says 
nothing about loyalty or security either, but to give the Secretary of Com¬ 
merce absolute discretion to dismiss a man in the best interests of the 
United States. So it seems to me, obviously, what happened under the 
loyalty program is quite immaterial. 

THE COURT: Well, I think the objection is good. Counsel. 

MR. YOUNG: May it please Your Honor, I want to put into evidence 
the transcript of the record of the hearing which took place in 1944, because 
this does go to the question of loyalty. The question of loyalty and security 
are certainly closely related, and I think that Your Honor should have the 
benefit of it. 

THE COURT: Counsel, counsel for the defendant just made a statement 
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that eliminates the necessity of this. 

MR. YOUNG: May it please Your Honor, there is also the question 
of degree. Did he belong to something? This man didn't. Did he belong 
to some organization on the Attorney General's list? This man didn't. 

We want an opportunity to show Your Honor that. And that is why we re¬ 
spectfully request that both this hearing and the hearing which took place 
in 1948, that the transcript should be allowed to be presented in evidence. 

11 There are no classified documents, Your Honor. 

THE COURT: I will receive it, subject to a motion to strike. I want 
to say, Counsel, as I view this case with the limited knowledge I now have, 
there is only question. And that is, whether the Secretary of Commerce 
has absolute discretion to discharge a man when he feels it necessary or 
advisable to the best interest of the United States. Now, isn't that more 
or less an absolute power? 

MR. YOUNG: May it please Your Honor, that is an absolute power 
provided it is carried out on the basis of some reason and not on the basis 
of merely being arbitrary and unreasonable. And we want to show that in 
this case it was arbitrary and unreasonable to the "nth" degree. 

THE COURT: This doesn't prove what the Secretary of Commerce 
may have had in order to make the determination. 

MR. YOUNG: If Your Honor will hear us out, we can certainly give 
Your Honor enlightenment, and we have called people from the Department 
of Commerce who were the key people to present them on the witness stand 
this morning which will show what the Secretary of Commerce did. 

THE COURT: I am going to receive it, subject to a motion to strike, 
but I want to say that with my limited knowledge, that I have understood 
the law to be that that is an absolute discretion with the Secretary of Com- 

12 merce. This man had no vested right to maintain his position. 

MR. YOUNG: May it please Your Honor, provided the Department 
head had some good reason, and that goes to the very crux of this case. 
Judge Holtzoff — 

THE COURT: I don't care what Judge Holtzoff said or anybody else 
said. If you can give me any opinions or citations of authority, but I don't 




like to decide what some other judge did. I think there are fifteen judges 
around here and you probably get fifteen different opinions. At least you 
can in my Court. We have ten judges, and we never agree. 

MR. YOUNG: I am sorry, Your Honor. I understand Your Honor 
will accept it in evidence? 

THE COURT: Subject to a motion to strike. 

MR. YOUNG: I ask that this document be marked as Plaintiffs 
Exhibit No. 1 and introduced in evidence. 

THE DEPUTY CLERK: Plaintiffs Exhibit No. 1 in evidence. 

(The document was marked as Plain¬ 
tiff s Exhibit No. 1, for identification 
and received in evidence as Plaintiff’s 
Exhibit No. 1.) 

BY MR. YOUNG: 

Q. When did you next go through the loyalty program? A. In October 
— October 12, in 1948. 

Q. Now, I show you this document and ask you to identify it, A. 

13 This is a transcript of the hearing conducted by the U. S. Department of 
Commerce on October 12, 1948. 

Q. Now, Mr. Scher, that document has a stamp of ’’secret" on the 
cover, and has a stamp of ’’confidential” on the first page. What personal 
knowledge or information do you have as to whether or not that document 
is a classified document at this time? 

MR. YOUNG: Pardon me — will you stipulate that it is not a classi¬ 
fied document at this time? 

MR, MAC GUINEAS: Yes, we will stipulate that. 

MR. YOUNG: May it please Your Honor, counsel will stipulate that 
this is not a classified document at this time. I ask whether you have any 
objection to this document being introduced in evidence? 

MR. MAC GUINEAS: I make the same objection to this as to the 
previous document. 

THE COURT: Same ruling. 

MR. YOUNG: I ask that it be marked and introduced in evidence as 


Exhibit No. 2. 
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THE DEPUTY CLERK; Plaintiffs Exhibit No. 2 in evidence. 

(The document was marked as Plain¬ 
tiffs Exhibit No. 2 for identification 
and received In evidence as Plaintiffs 
Exhibit No. 2.) 

BY MR. YOUNG; 

Q. As the year 1942 drew to a close, what was your grade? A. I 
had a grade of GS-9. I was eligible for a promotion to GS-11, but under 
the Whitten Amendment, I had been limited to a permanent grade of GS-5. 

Q. What efforts did you make to correct this situation as 1942 drew 
to a close? A. In late in 1942, everybody in the office had received jour¬ 
nals which showed our permanent grade, and I had noticed to my surprise 
that I was still listed as having a permanent grade of only GS-5, so I went 
to Mr. Demerest, our Administrative Officer, to inquire about it, as to 
why I wasn’t given what I thought I was normally entitled to. He called in 
Mr. Colby, who was the Chief of the Technical Section, and the three of us 
were behind closed doors, and they explained certain facts. Mr. Demerest 
told me the reason why I didn’t have a higher permanent grade, and also 

i 

why they didn’t steps to initiate the promotion for me, which was because 
of my unsettled security status. At the same time,| Mr. Colby said that he 
thought my work was very good, and he said, as a matter of fact, that very 
day I have directed my secretary to put through a rhemorandum requesting 
grade and pay for you. 

Q. Now, Mr. Scher, you have brought us up to 1948 loyalty hearings, 
and you have referred to your unsettled security status late in 1949. I want 
you to fill us in as to what occurred and as to why your security status was 

i 

unsettled. Starting with the conference between you!, Mr. Green, and 

i 

Colonel Smith. A. Yes. In late November of 1950,1 Mr. Green, who is the 

i 

Director of Office of Technical Services, came into my room, saw I was 
alone, and sat down to have a chat with me. He said, ’You know I had a 
chat with Colonel Newman Smith, our Security Officer, and he said I under¬ 
stand you have this fellow Scher working for you and we don’t know whether 

i 

we can clear him for security or not. ” This is what; Mr. Green, the Director, 
was telling me. So Mr. Green had told Colonel Smith that he had known I 



had gone through the loyalty program; I had been clear, and Colonel Smith 
had said, 'Well, that is one thing — that is loyalty; this is another matter. TT 

MR. MAC GUINEAS: I object that this is hearsay testimony as to 
what Colonel Smith said. 

MR. YOUNG: May it please Your Honor, if the witness was saying 
what Mr. Green said Colonel Smith said, I certainly agree. 

BY MR. YOUNG: 

16 Q. Just tell about conferences in which you were in company with 
other individuals. A. When Mr. Green told me about this security matter 
just coming up, I said I wanted to see Colonel Smith about it and he said I 
should and he would like to come along. So two days later — that was 
around Thanksgiving, 1950 — Mr. Green and I went to see Colonel Smith, 
the Security Officer. And I was introduced to him, and I felt that there 
was something that I could have added to this hearing two years ago, back 
in 1948, and I said, ’When I had loyalty hearing” — for the moment I used 
the word ’’loyalty” — and Colonel Smith started to shout — waved his arms 
— ”Go away, I don’t want to talk to you. You don’t know the difference 
between loyalty and security. ” And he continued in that vein for quite a 
while. Mr. Green tried to say something; Colonel Smith shut him up. He 
said, ”1 know more about this than you do. Let me do the talking. ” 

THE COURT: How do these private conversations prove or disprove 
anything? 

MR. YOUNG: He is coming to the assurances that were given to him 
at that very conference which were not carried out; which go to the question 
of unreasonableness and arbitrariness on the part of the Secretary. 

THE COURT: You may proceed. 

THE WITNESS: Finally Mr. Green was able to say something — 

17 Colonel Smith had quieted down. Mr. Green said, ”As I understand it, 
Scher has three courses of action. He can look for another job; he can ask 
for an immediate hearing; or if he likes, he can elect to wait until a hearing 
comes up, or, rather, until his case comes up in the normal course of 
events. ” Colonel Smith said, ’’Right. He can elect a hearing, or he can 
wait, but let him be assured that if he elects to wait, his case definitely 
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will come up. " And then Colonel Smith started to explain or outline the 
steps or the protection 1 get under the security program. He said Mr. 
Sawyer — that was the former Secretary of Commerce — he said Secretary 
Sawyer has the absolute authority to fire outright, but we don T t do that. We 
give you a better break than that. 

He said if after reviewing the evidence, if we believe, if I believe, 
rather, that you may be a security risk, you don't get fired. It goes to a 
board. Then if, in the opinion of the board, there is still doubt about you, 
you still don't get fired. You are called in for a hearing. And as a result 
of the hearing, if there is still doubt, you still don't get fired outright. The 
case goes to Secretary Sawyer for his adjudication, and after Secretary 
Sawyer, or, rather, if Secretary Sawyer decides that you must be fired as 
a security risk, then out you go. After all, the other 160 million Americans 
18 have to be protected. At this point I said, "Well, there would always be a 
doubt." Again he started to shout at me in rage and I don't understand 
what started all that. Frankly, it began to frighten me a little. 

MR. MAC GUINEAS: I suggest that the witness be admonished to 
confine his comments to what was said. 

THE COURT: There is no jury. We are not interested in your emo¬ 
tions or reactions. 

THE WITNESS: Well, he finally cooled down again, and he finally 
said, "Well, — " he said, "Look, this is how this matter stands, and I 
may as well tell you frankly, men like you who can't listen may be security 
risks. " Actually, I wasn't doing very much talking. 

BY MR. YOUNG: j 

i 

Q. Now, what steps did you take in an effort to have a hearing after 

i 

this conference with Colonel Smith and Mr. Green? A. Well, actually 

i 

that original hearing, when Colonel Smith — 

MR. MAC GUINEAS: I don't wish to interrupt the course of the testi¬ 
mony. May it be understood that I have a continuing objection to all this 
line of testimony? 

__ _____ ■ l 

THE COURT: I understand. I have received all the evidence subject 
to your objection, counsel. I want the record to so Show. 


19 
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THE WITNESS: At the original hearing of Colonel Smith and Mr. 
Green, when Colonel Smith had mentioned the hearing, I said we don T t ask 
for an immediate hearing, but Mr. Green cautioned me and said, don T t be 
hasty. Wait a while. We left Colonel Smith's office, and Mr. Green turned 
to me and said, rT Ben, what are you going to do? Tt I said, Tt I am going to 
ask for an immediate consideration of the case. tT He said, "Let's not be 
hasty. Sleep on it a while. " So I waited about two weeks and Mr. Green 
again met me in the hall and said, "Well, Ben, what have you decided?” 

I said, "Just what I have said all along. We are going to ask for an immedi¬ 
ate consideration of the case. " Mr. Green said, "All right, but let me 
prepare the memorandum;" which I learned later was addressed to Dr. 

Short, who was Director of Personnel. 

MR. YOUNG: May I interrupt you? I ask counsel whether the orig¬ 
inal is here in compliance to my notice to produce ? 

MR. MAC GUINEAS: No, counsel. We have no objection to your 
offering copies. 

BY MR. YOUNG: 

20 Q. I show you this paper and ask you to identify it. A. This is a 

carbon copy of a memorandum sent by Mr. Green, the Director of the 
Office of Technical Services, to Dr. Oliver C. Short, dated — 

THE COURT: I can read, counsel. 

BY MR. YOUNG: 

Q. Do you know if that letter was sent pursuant to your request for 
a hearing? A. Yes. 

(Counsel handed the letter to Mr. McGinnis.) 

MR. MAC GUINEAS: I make only the same general objection as to 
materiality. 

MR. YOUNG: I ask that it be marked as Plaintiffs Exhibit No. 3. 

(A letter was marked as Plaintiffs 
Exhibit No. 3 for identification.) 

MR. YOUNG: I would like to offer this letter in evidence. 

THE COURT: It will be received subject to a motion to strike. I am 
receiving all this evidence subject to a motion to strike because, gentlemen, 
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it seems to me the case resolves right down as to whether this is not a 
power of the Secretary of Commerce that the judiciary hasn’t any right to 
interfere with. 

(Plaintiff’s Exhibit 3 for identification 
was received in evidence as Plaintiffs 
Exhibit No. 3.) 

21 BY MR. YOUNG: 

Q. Now, Mr. Scher, did you receive a hearing pursuant to that 
memorandum? A. No, I didn’t receive a hearing. I heard no word either 
from Mr. Green or from Colonel Smith. So I waited quite a while. And I 
didn’t like the idea of somebody saying you may be a security risk and then 
doing nothing about it. I was trying to do what I could to clear myself. On 
May 22, I sent the memorandum direct to Colonel Smith — on May 22 of 
1951. 
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Q. Pardon me, Mr. Scher, I show you that paper writing and ask 
you to identify it. A. Yes, this is the memorandum I sent to Colonel 
Smith regarding security clearance. 

(Counsel showed the paper to Mr. McGinnis.) 

MR. MAC GUINEAS: Same objection, Your Honor. 

THE COURT: Same ruling. 

MR. YOUNG: I ask that this be marked Exhibit 4. 

THE DEPUTY CLERK: Plaintiff’s Exhibit No. 4 for identification. 

(Memorandum was marked as Plain¬ 
tiffs Exhibit No. 4 for identification.) 

MR. YOUNG: I offer this in evidence, Your Honor. 

THE COURT: It will be received subject to the same ruling as before. 

(Plaintiffs Exhibit No. 4 for identifi¬ 
cation was received in evidence as 
Plaintiffs Exhibit No. 4.) 

BY MR. YOUNG: 

Q. Did you receive any reply from that memorandum? A. I heard 
nothing from Colonel Smith, but a couple of months later, some time in 
July of 1941, Mr. Green, the Director, called me in to his office and said 
he had received a letter from the Security Officer, and that the gist of it 
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was that nothing — 

MR. MAC GUINEAS: I object to that. Counsel, do you have a copy 
of the memorandum the witness is about to testify to? 

MR. YOUNG: I do not have a copy of the memorandum. 

THE WITNESS: As a matter of fact — 

THE COURT: Just a moment. 

MR. YOUNG: I don T t think I have a copy of that. You don’t? 

THE WITNESS: They wouldn't give me a copy. 

THE COURT: That is the best evidence. 

MR. MAC GUINEAS: I object to the witness testifying to it„ 

MR. YOUNG: May he testify as to what Mr. Green told him about 
the memorandum? That is all we want, just what Mr. Green told him. 

Not as to the contents. 

THE COURT: Subject to the general objection. 

THE WITNESS: Yes, Mr. Green told me that he received a letter 
from Colonel Smith, the gist of it was — now, I didn’t read the letter, I 
didn’t see it, but he was reading from it, and quoting certain passages, 
and the gist of it was that clearance was not established, but after all, the 
work I was doing was non-sensitive — it wasn’t classified — and I was 
free to continue working. It still disturbed me anyway, because no action 
had appeared to be taken. In other words, somebody was still saying, 

’’You may be a security risk, ” so I said, ’Well — ” 

MR. MAC GUINEAS: I move to strike the witness’ testimony as to 
the substance of the memorandum which Mr. Green said he receivedo 

THE COURT: But he testified that was what Mr. Green told him. 

MR. MAC GUINEAS: Even so, I suggest it is heresay. 

THE COURT: If Mr. Green’s testimony is admissible under any cir¬ 
cumstances, he can now testify as to what Mr, Green told him, can he not? 

MR. MAC GUINEAS: I suggest that he — as proof of what is contained 
in a memo — 

THE COURT: I don't think it establishes the proof of the contents of 
the memorandum. It simply is a recital of what Mr. Green tells him. 

MR. MAC GUINEAS: If it is not taken as evidence of the contents of 
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the memorandum, I have no objections. 

24 THE WITNESS: When Mr. Green — 

THE COURT: Just a minute. Is there any question pending? 

MR. YOUNG: No, Your Honor. 

THE COURT: The witness is starting to talk, and I was just wonder¬ 
ing if there was a question pending. 

MR. YOUNG: I wanted the witness to proceed to tell the results of 
having sent the memorandum which was last introduced in evidence, with 
particular reference as to whether or not you had a security hearing. 

THE COURT: He can answer that yes or no. 

MR. YOUNG: He has already told Your Honor that he was called in; 
that a memorandum came from Colonel Smith to Mr. Green; and he was 

i 

about to testify as to what Mr. Green told him. 

THE COURT: He testified as to what Mr. Green told him, that he 
was not in a sensitive position, and he was in a senpe in a harmless position. 

MR. MAC GUINEAS: Your Honor, the Government admits that this 
man never had a hearing under the security prograpa. He wasn’t dismissed 
under the security program. 

MR. YOUNG: I want to show what effort he made to try to get a 
hearing. 

i 

THE COURT: I don’t think that establishes anything, counsel. I 

I 

25 think it comes down to this — whether the Secretary of Commerce has the 

! 

authority that this provision gives him. 

MR. YOUNG: Well, if Your Honor will hear me out. 

THE COURT: I am going to hear you out, if you don’t take too long. 
MR. YOUNG: Yes, Your Honor. 

I 

BY MR. YOUNG: 

i 

Q. Now, Mr. Scher, — excuse me. 

MR. YOUNG: I would like to have this marked as Plaintiffs Exhibit 
No. 5. ! 

i 

THE DEPUTY CLERK: Plaintiff’s Exhibit Noj 5 for identification. 

i 

(The document was marked as Plain¬ 
tiffs Exhibit No. 5 for identification.) 

j 

! 

! 

i _ 

- --———————— ■ yM — ■ — 
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BY MR. YOUNG: 

Q. What effort did you next make to get a hearing? A. When Mr. 
Green told me what happened, I said I wondered what I can do now to try 
to clear up the matter. He said, "Possibly you could rebut it if you could 
dig up some new evidence for consideration. M I made a trip to Albany — 
all of these charges originated in Albany in 1941. I learned just one fact, 
but it seemed to be very important. So I tried to present that in the mem- 

26 orandum, and I sent this — either a letter or a memorandum — to Dr. 
Short, the Director of Personnel. 

Q. I show you this paper and ask you to identify it. A. This is a 
carbon copy of the letter I sent to Dr. Short on August 31, 1951. 

(Counsel showed paper to Mr. Mac Guineas.) 

MR. MAC GUINEAS: I make the same objection as to immateriality. 
THE COURT: You are not objecting to the fact that it is a carbon 

copy? 

MR. MAC GUINEAS: No, Your Honor, I am not objecting to the fact 
that it is a copy. 

THE COURT: It will be admitted under the same ruling heretofore 

. ) 

made. 

(Plaintiffs Exhibit No. 5 for identifi¬ 
cation was received in evidence as 
Plaintiff’s Exhibit No. 5.) 

BY MR. YOUNG: 

Q. Did you go to see Dr. Short? A. I hadn’t heard from him at all; 
in May or June of 1952 I visited Dr. Short. Dr. Short was not only the 
Director of Personnel, but he was a member of the three-man loyalty 
board in 1948 that heard me. I asked him if he received the letter, and he 

27 said he didn’t recall, but he said after all if it was a matter relating to 
security, he would normally pass it on to the Security Officer. About a 
month or so later, Mr. Green told me — the Director of Technical Services 
— told me that he had been in touch with Dr. Short and Dr. Short had told 

; him — 

MR. MAC GUINEAS: I object to this as hearsay, Your Honor. 
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THE COURT: He can tell what Mr. Green told him, can he not? 

MR. MAC GUINEAS: It seems to me that is offered as proof of the 
contents. 

THE COURT: It is simply proof of what Mr. Green said. 

THE WITNESS: About a month later, Mr. Green told me — 

THE COURT: I think you are going too far on this, counsel. 

MR. YOUNG: We are coming right up to the crux of it. 

THE COURT: You have your own way of reaching it, I notice. 

THE WITNESS: Mr. Green told me that the information that I wanted 

i 

could come only from the Security Officer direct. So I asked Mr. Green 
could he send a memorandum to the Security Officer to find out just where 
I stood. Actually, as Colonel Smith had told me back in November, 1950, 
if there is the least doubt, out you go, and here I had been working almost 
two years after that. As far as I know, I had already been cleared, but 

i 

nobody gave a damn. 

THE COURT: You better be careful of your language. 

MR. YOUNG: Mr. Scher, be careful, now. 

THE WITNESS: So I asked Mr. Green if he would send the memo- 

I 

randum to the Security Officer. He said, ,T Look, ^en, I don f t advise it. 

But I will do it only because you are asking me to, but I am not recommend¬ 
ing it. M So he sent the memorandum dated July 14, 1952, to Colonel 
Newman Smith, subject: Security clearance. Aboqt a month or so later, 
Mr. Green called me into his office and he said he jiad received word from 

Colonel Smith — and again he didn't let me read it, but he either quoted 

j 

from it or read it, and the gist of it was that nothing has been changed since 
the original memorandum dated July 15, 1950. And if he couldn't keep me 
busy on non-sensitive material, to terminate me under Public Law 733 
which Your Honor would have guaranteed me hearing, if I had been termin¬ 
ated under that law. 


BY MR. YOUNG: 

i 

Q. So after two full years of trying to get a hearing on the question 
of your security, you were informed in August of 1952, the situation was 
still the same as it was in July of 1950, is that correct? A. Right. 
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Q. Did you have a desk audit? A. Yes. 

Q. And tell us what happened in connection with the desk audit? 

THE COURT: What is that? 

MR. YOUNG: Explain to His Honor what a desk audit is. 

THE WITNESS: Somebody from Personnel visits you to determine, 
to study your duties and responsibilities and to make evaluation as to wheth¬ 
er the job you are filling should have the same rate of pay, or higher or 
lower. This is standard procedure in connection with promotions. 

BY MR. YOUNG: 

Q. Now, how did you happen to have a desk audit? A. Following 
November 21, 1952 — the meeting with Mr. Demerest, our Administrative 
Assistant, where they told me about our security status and also when Mr. 
Colby told me he had directed a memorandum requesting grade and pay, I 
waited a while so I visited, in December, 1952, I visited Mr. Delohery, 
who is Chief of Personnel Operations, handling our Agency, and he told 
me if the Department wants to find out whether this man warrants a high 
grade or not, they make a desk audit. He said I will have Mrs. Brenner, 
the classification expert for the Department, come visit you and make a 
desk audit of your duties, and then determine whether you should get that 
30 raise or not. That was on December 3 of 1952. A week later I sent a 

memorandum to Mrs. Brenner making a personal request for a desk audit. 
The desk audit was held on January 6 — 

Q. Now, just a minute, please. I want to introduce in evidence the 
request for the desk audit. I ask you to look at this paper writing and to 
identify it 0 A. This is a memorandum dated December 10, 1952, to Mrs. 
Alta Brenner, regarding a desk audit, and the top is a covering letter to 
Mr. John Demerest, our Administrative Assistant, also dated December 
10, 1952, which shows that I have made this request officially. 

(Counsel handed letter to Mr. Mac Guineas.) 

MR. MAC GUINEAS: Same objection. 

THE COURT: Same ruling. 

MR. YOUNG: I offer this in evidence, subject to the objection. 

THE COURT: Same ruling. 
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(Memorandum was marked as Plain¬ 
tiffs Exhibits Nos. 6 and 7 respectively 
for identification, and received in evi¬ 
dence as Plaintiffs Exhibits Nos. 6 
and 7.) 

BY MR. YOUNG: 

31 Q. Now, tell us what happened as a result of the desk audit? A. Yes, 
on January 6th, a desk audit was made of myself and another party by the 
name of Mr. Morris Sparks, I believe it was, the very next day. Well, I 
waited a while, and nothing seemed to come of the desk audit. About a 
month later, I checked with Mr. Sparks, who had had his desk audit a day 
later. I discovered his promotion had gone through, whereas I had heard 
nothing. So I visited Mr. Delohery, and when I saw him he said, ”Mr. 

Scher, you made your point. You should be getting more money. ” I said, 
M That is very well, but I have received no word." I said, ,f What shall I do? M 
He said, Tr Why don't you wait a while — maybe it will come through and 
maybe not." He said that in cases of this sort, if no action comes from a 
desk audit the next proper step, according to approved Civil Service pro¬ 
cedure, is to send through a classification appeal. He said, tT You pass it 

on through channels, through Mr. Demerest, but I would suggest you wait 
a while. It would look a little better, and besides, something might come 
up. ,T So about a month later, on March 17 of 1953, I sent through this 
classification appeal. 

MR. YOUNG: I ask that these documents be marked. 

32 THE DEPUTY CLERK: Plaintiffs Exhibits Nos. 8 and 9 for identi¬ 
fication. 

(A letter and a memorandum were 
marked as Plaintiffs Exhibits Nos. 

8 and 9, respectively for identification.) 

BY MR. YOUNG: ! 

i 

I 

Q. I show you these paper writings and ask ypu to identify them. 

A. This is a copy of the memorandum I sent to Mr. Peter Delohery, Chief, 
Personnel Operations, regarding classification appeal dated March 17, 1953, 
and this is the covering letter to a carbon given to Mr. John L. Demerest. 

MR. YOUNG: May it please Your Honor, I understand counsel has no 


i 

i 
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objection to failure of counsel for the plaintiff to file notice to produce in 
regard to this document. I had filed notice to produce in the case of the 
other documents. 

MR. MAC GUINEAS: I make only the objection of immateriality, 

Your Honoro 

THE COURT: It will be admitted. 

(Plaintiffs Exhibits Nos. 8 and 9 for 
identification were received in evidence 
as Plaintiffs Exhibits Nos. 8 and 9.) 

BY MR. YOUNG: 

Q. Now, you have brought us up to the 17th day of March, 1953, 

33 when you filed your request for classification appeal. Did you receive a 
notice of termination to become effective on the third of April of that same 
year? A. Yes, I received a journal showing I was to be terminated on 
April 3, 1953. I was handed the notice the same day. 

Q. Will you tell His Honor the events that led up to the receipt of 
such notice regarding which you have personal knowledge? A. About a 
week before the April 3rd termination date, I was called in by Mr. Demer- 
est, our Personnel Assistant. He called me into his office and he said, 

”Ben, I have got bad news for you. Mr. Green has orders to take you off 
the payroll effective April 3** 1953. ” He said that Mr. Green would have 
told me personally but Mr. Green was out of town. He said, tr When he 
comes in, he will tell you." Now, the very next day, I believe, or next 
working day, Mr. Green told me about it. And he said, ’Well, Ben, ” he 
said, ’’you know, you can always resign. Have you thought of resigning?” 

I said, ’What is the good of resigning?” I said, ”Your record is just as 
black. They would say he resigned because he was going to be fired. ” He 

34 said, ’’Well, think it over. It might have some advantages. ” I said, ’What 
advantages does resigning have? When you apply for a job, if a firm would 
make request of the Commerce Department they would again say ’he resigned 
because he was going to be fired*. ” He said, ’Well, that is true — that is 
what they would do, but at the same time you could say that you were never 
fired from a job. ” 
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Weil, I went to Personnel, to civilian personnel, and their belief 
was that there was absolutely no difference between being fired or resign¬ 
ing under pressure, so I let it go. I tried to see Mr. Secretary Weeks to 
explain that a hearing had been promised all this time I had been told by 
the Security Officer, "This is how matters stand. We don T t use the appro¬ 
priation rider. M And that is what I tried to do, but they sent me instead — 
Mr. Weeks’ secretary or somebody's office sent me to Mr. William S. 
Kilborne, Mr. Weeks’ Special Assistant, and I explained again, I said, 
"You people may not know that a hearing has been promised, and I have 
done what I could to obtain a hearing. ” And I had carbon copies of corre¬ 
spondence similar to what I am presenting here. He said, "Well, leave it 
35 with me and we will look it over." I said, "Fine — I will be glad to leave 
it, but I don't want you to think this is a substitute for a hearing. ” Well, 
it was understood that that is what it was. The very next day I went to see 
Mr. Kilborne and he told me my application for a hearing was denied. I 
said, "Look, can I make a formal request for a hearing?" He said, "Well, 
you can send it through. ” So I sent through this memorandum dated March 
30, 1953. 

MR. YOUNG: Just a minute, Mr. Scher. I am going to ask that this 
be marked for identification. 

THE DEPUTY CLERK: Plaintiff’s Exhibits Nos. 10 and 11 for iden¬ 


tification. 
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(Documents were marked as Plaintiff’s 
Exhibits Nos. 10 and 11 for identifica¬ 
tion. ) 

BY MR. YOUNG: 

Q. I show you this paper and ask you to identify it. A. This is a 
copy of the memorandum I sent to the Honorable Secretary Weeks, Depart¬ 
ment of Commerce, and this is the covering memorandum also dated March 
30, 1953, to Honorable Sinclair Weeks. In both cases, of course, I had 
handed this personally to Mr. Kilborne, his Special Assistant. 

(Counsel showed documents to Mr. Mac Guineas.) 

MR. YOUNG: May it please Your Honor, I ask to present this in 
evidence subject to any objection counsel may have.; 
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MR. MAC GUINEAS: Same objection. 

THE COURT: Same ruling. 

(Plaintiffs Exhibits Nos. 10 and 11 
for identification were introduced in 
evidence as Plaintiffs Exhibits Nos. 

10 and 11.) 

MR. YOUNG: May it please Your Honor, at this time I think it would 
be well if it were called to Your Honor's attention that counsel would like 
to stipulate as to all exhibits to both the complaint and the answer that such 
exhibits do constitute copies of letters which were sent and received. Is 
that correct, Mr. Mac Guineas? 

MR. MAC GUINEAS: I agree that that is so. 

MR. YOUNG: One such document is the notice of dismissal which 
Mr. Scher has referred to as having received about a week before the 3rd 
of April, which terminated his service on the 3rd of April. Exhibit No. 3 
to the complaint, Your Honor. 

BY MR. YOUNG: 

Q. Now, did you go back to see Mr. Kilbome? A. Yes, the next 
day I went to see Mr. Kilborne and he told me my application was denied. 

I said, ’’Mr. Kilbome, you know that I have asked for a hearing. They 
37 always guarantee hearings under Public Law 733. ” Then for the first time 
I learned I was being fired under this appropriation rider which they told 
me was not being used, so I said, ”In other words, I was framed. ” Mr. 
Kilbome said, "Mr. Scher, you have already been notified as to this situa¬ 
tion and there is nothing further to be said. " I said, "Well, it looks very 
much as if you have already made up your mind before I have even sent 
through the memorandum, ” but I left his office. That was on April 1st, 
and on Thursday — I believe that was on April 2, Mr. Green called me. 
Mr. Green was the Director of Technical Services, and he called me up 
and said, ’Well, Ben, I kind of got the thought you were going to resign. ” 

I said, ”1 was giving it some thought, but the impression I got from talking 
with civilian personnel people was that there was absolutely no sense in 
resigning.” He said, "In other words, you want to be fired?” I said, 
"There doesn’t seem to be a choice. ” 
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He said, M A11 right, I will tell Mr. Delohery* They will process 
the papers. " The very last day Mr. Green called ine up again and he said, 
"Well, Ben, I suppose you are just sitting around waiting." I said, "I 


"Mr. Delohery will 
" Sometime in the 


38 have been here at my desk all morning. " He said, 

let me know exactly when the papers will be ready, 
afternoon, about 2:15 of Friday, April 3rd, Mr. Green and said, Tf Mr. 
Delohery tells me now that the papers are all ready. If you go upstairs, 
you will get the formal notification of dismissal. " So I went to see him in 
a few minutes later, around 2:30 p. m., and the action was dated April 2, 
the day before. I said, "This looks very much as if I was given two days 1 
notice instead of two and a half hours 1 notice. " He said, "Well, it f s not 
appealable, but I will put the exact time down, " and he made the notation 
2:30, April 3. j 

Q. Were you ever told you were classified as a security risk? A. 

I was never told thato 

Q. Do you have any personal knowledge whereby you can tie in your 
application for promotion with your being discharged? A. The final week 
of employment when Mr. Green called me in and gave me the bad news 

i 

personally, I said, "You know, Mr. Green, I have been trying for a long 
time now to get this matter cleared up. They talked of hearings — hear¬ 
ings are always granted Commerce people. " As a matter of fact, I had 
seen something in the newspaper, in the Washington Post — 

39 THE COURT: I don't see where that is material. 

BY MR. YOUNG: 

Q. Tell us just what you know of your own personal knowledge as to 
any tie-in between your application for promotion and being discharged. 

i 

A. So Mr. Green, "As you know, the Department is re-evaluating those 
people who might be security risks. All those who have gone through the 

I 

loyalty program, but in your case what must have happened is that you kept 
asking for your status. You wanted to know what your security status was. 

THE COURT: What somebody else said to him about why he was 
being discharged is immaterial. 

MR. YOUNG: It was his own boss, Your Honor. 
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THE COURT: I think we will take our morning recess of five minutes 
at this time, gentlemen. 

(Whereupon, the Court took a short recess, after which Mr. Scher 
resumed the stand.) 

DIRECT EXAMINATION (Resumed) 

THE COURT: You may proceed. 

BY MR. YOUNG: 

Q. Mr. Scher, the question which you were answering was as follows: 
Do you have any personal knowledge whereby you can tie-in your application 
for promotion with your being discharged? A. In the final week of my em- 
40 ployment when Mr. Green called me into his office, he said, what probably 
happened — the reason why I was fired that way — 

MR. MAC GUINEAS: I object as to what Mr. Green speculated as to 
what probably happened. 

THE COURT: Counsel, I may be approaching this matter on the wrong 
theory, but I think the record should be complete in the event that my ap¬ 
proach is wrong. 

MR. MAC GUINEAS: Very well. 

THE WITNESS: Mr. Green said, "As you know, they are re-evaluating 
the employees, the security program, and the employees who have been 
under the security program, and what probably happened was that you kept 
asking for your status and asked for a raise; they must have taken, probably 
took your application from somewhere in the stack and put it up on top. You 
were the first. " And also, when I went to see Mr. Delohery, Mr. Delohery 
was the one that if you wanted to get a raise you ask for a desk audit and 
send through this classification appeal. That is what I have done* I had 
been fired, and when I came in to pick up my journal of dismissal, Mr. 
Delohery said, ’1 am sorry it turned out this way. " I could only assume 
that the action I had taken resulted in my dismissal. 

BY MR. YOUNG: 

Q. What stigma has been visited on you as a result of having been 
dismissed from the Government service? 

MR. MAC GUINEAS: I object. 


41 
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i 

i 
i 

THE COURT: I am going to sustain the objection. 

MR. YOUNG: Will Your Honor hear me? 

THE COURT: What difference does it make?! If they had a right to 

| 

fire him — the results are there. 

i 

MR. YOUNG: It is denied in the answer. 

THE COURT: I don’t care whether it is denied or not in the answer. 

I think the court will take judicial notice of the fact that if a man is fired 

i 

in the best interests of the United States, that there is a certain stigma 
attached to it. I think anybody that was fired on that ground would have a 
stigma attached to him. That isn’t the question. This is not a libel action. 

i 

The question is whether the Secretary of Commerce has the authority, 
under this Act. 

MR. YOUNG: You may interrogate. 

MR. MAC GUINEAS: I have no questions, your Honor. 

(Whereupon the witness was excused and resumed his place at the 

i 

counsel table.) 

| 

THE COURT: Call your next witness. 

MR. MAC GUINEAS: Would your Honor prefer that I reserve my 

i 

motion to strike until the end of all of the plaintiff’s testimony? 

THE COURT: I think it should be deemed that you have a motion 
42 pending now to strike this witness’ testimony on the grounds that it is not 
material. The Court is so considering it, at least.; 

I 

MR. MAC GUINEAS: Thank you, your Honor!. 

MR. YOUNG: May it please your Honor, I don’t know whether your 
Honor has had opportunity to read the full record in the case, but included 
therein are stipulations with regard to the testimony of Harold B. Corwin, 
if present in court; and also with regard to the testimony of the Honorable 
Sinclair Weeks, if present in court. Now, may it please your Honor, in 
addition, I understood that Mr. Mac Guineas, and I are willing to so stipu- 

i 

late, that the Honorable Sinclair Weeks, if present in court, would also 
testify to the contents of a certain affidavit dated June 22, 1953, which was 
attached to the defendant’s motion for summary judgment. So that if pre¬ 
sent in court the Honorable Sinclair Weeks would not only testify as to the 
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stipulation but also as to the contents of the affidavit. 

MR. MAC GUINEAS: That is correct, your Honor. 

THE COURT: You may proceed. 

MR. YOUNG: If it please your Honor, would your Honor prefer that 
this be read into the record or just accepted as a part of the record? 

THE COURT: I am looking for the particular affidavit that you are 
talking about. 

43 MR. YOUNG: I would like to hand a copy to the court. I think it 
might help your Honor to find it. With your Honor T s permission, I will 
read the stipulation right into the record. 

THE COURT: You may do so. 

MR. YOUNG: Yes. The stipulation is as follows: 

"It is hereby stipulated by and between counsel for the parties 
hereto that Harold B. Corwin if present in court would testify that the rea¬ 
son for plaintiff's having been discharged from plaintiffs employment was 
that the plaintiff, in the opinion of Colonel Newman Smith, could not be 
cleared for security; "That the plaintiff had established eligibility for pro¬ 
motion, apart from security qualifications, and that the decision was that 
plaintiff should be discharged. ft Now, may we also stipulate that Harold 
B. Corwin is an attorney in the Department of Commerce. 

MR. MAC GUINEAS: Yes, he was deputy general counsel of the 
Department of Commerce. 

MR. YOUNG: Is he now deputy general counsel? 

MR. MAC GUINEAS: He still is. 

MR. YOUNG: Thank you. This is another stipulation: 

44 "It is hereby stipulated by and between counsel for the parties 
hereto, that the Honorable Sinclair Weeks, Secretary of Commerce, if 
present in court, would testify that he did not confer with the plaintiff prior 
to the time when plaintiff was discharged, and that his decision to terminate 
the plaintiffs employment was made exclusively upon statements as to the 
facts and upon recommendations of Secretary Weeks' subordinates. " Also, 
that Secretary Weeks, if present in court, would testify as follows: " I am 
the Secretary of Commerce, and was Secretary of Commerce during all 
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times mentioned herein, TT . . . . May we say "mentioned herein" in con¬ 
nection with this case?" 

MR. MAC GUINEAS: That is correct. 

MR. YOUNG: "in connection with this case. "On March 26, 1953 
in the exercise of my absolute discretion, pursuant to the provisions of 
Section 304 of Public Law 495, 82nd Congress, I decided to terminate the 
employment of Benjamin Scher by the Department of Commerce deeming 
such termination necessary and advisable in the best interests of the United 
States, and thereby directed all necessary steps to be taken to effect such 

45 termination as soon as practicable, if said employee did not resign. " 

MR. YOUNG: If it please your Honor I ask that Mrs. Alta Brenner be 
called as the next witness. 

Whereupon, 

ALTAM. BRENNER 

was called as a witness by the plaintiff and, having first been duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. YOUNG: 

Q. Please state your name. A. Alta Brenner. 

Q. Will you please speak louder? A. Yes. 

Q. Where do you work? A. For the Department of Commerce. 

Q. In what capacity? A. I am a position classifier. 

Q. I understood the answer to be position classifier, is that right? 

A. Position classifier. 

Q. For how long have you worked in that capacity? A. In the Depart¬ 
ment of Commerce? 

Q. Yes. A. Almost five years. 

46 Q. Do you know the plaintiff, Benjamin Scher? A. Yes, I do. 

Q. For how long have you known him? A. Well, I officially went to 
work in the Department of Commerce in January of 1951. I assumed re¬ 
sponsibility for the Office of Technical Services, in which he worked a few 
months thereafter. 

Q. During what period of time did you know him then as an employee 
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of the Department of Commerce? A. My first official contact with Mr. 
Scher was in August of 1952. 

Q. And in what position did he work at that time? A. As a technol¬ 
ogist in the chemical field. 

Q. Direction your attention from the period of November 1953 until 
April 1953, when did you learn that Mr. Scher had requested a desk audit, 
if at all? 

MR. MAC GUINEAS: I object to this on the same ground of immateri¬ 
ality. 

THE COURT: I don't see the materiality, counsel. I am going to 
sustain the objection. 

BY MR. YOUNG: 

Q. Now, I am going to ask you this — 

THE COURT: We are not trying the Department. These are matters 
of Executive Departments of Government, and why they do certain things in 
dealing with personnel, and that is no affair of this court. 

47 MR. YOUNG: May it please your Honor, I am trying to tie in the 

eligibility for promotion with the discharge of this man, so as to show your 
Honor the degree of arbitrariness and unreasonableness for which the 
Secretary is responsible in this case. I am trying to show your Honor that 
it was not in the best interests of the United States for this man to have 
suffered as he has been called upon to suffer by the arbitrary act that was 
taken. 

THE COURT: Well, counsel, if Congress gave the Secretary of Com¬ 
merce that right, I don't see how I am going to get around it. 

MR. YOUNG: May it please your honor. Chief Judge Marshall said 
that a Head of a Department must not sport away the vested right of others. 

THE COURT: I don't think anybody has the vested right — 

MR. YOUNG: He certainly has the right — 

THE COURT: Now, counsel, you and I have had a lot of arguments, 
here, but it seems to me this case has resolved itself down to just one 
question. That is, whether the Secretary of Commerce has the right to 
dismiss this man under that particular rider. It is just a question of 
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whether he has that power. 

MR. YOUNG: I can only respectfully submit that with the power 
goes the responsibility. 

48 THE COURT: If this court going to review the exercise of discretion 
by an Executive Officer? 

MR. YOUNG: I respectfully request your Honor to do so. 

THE COURT: You are going to respectfully request me to do so but 
I am going to respectfully decline to do so. I don f t. mean that I am against 
you at this time, but I feel that this case brings it right down to the question 
as to whether or not the Act of Congress vesting this power in the Secretary 
of Commerce is a valid power. Now, if he has that power, he had a right 
to exercise it and every time somebody is fired or every time somebody is 
denied the promotion, are the courts going to review the discretion of that 
officer? i 

i 

MR. YOUNG: No, your Honor, but where we have a situation where 
a man was eligible for a promotion; where he had not been cleared for se- 

i 

curity by the Security Officer, but for a period of two years had been re¬ 
questing a hearing; where he had been promised the benefits of the existing 
law, aside from this rider, and where his case was pulled out of the file 
and put on top and he was fired in this arbitrary manner, your Honor — 

THE COURT: I don T t know the position of the Government, but I 
assume that their position is that this gives the Secretary of Commerce an 
absolute power of discretion, and that it isn’t within the function of this 

49 court to review this exercise of direction. From the evidence here, I 
assume that — maybe in error — that there is nothing here as to a dere¬ 
liction of his work, but his loyalty is what has raised the question in the 

i 

! 

mind of the Secretary of Commerce. I 

! 

MR. YOUNG: May it please your Honor, he was cleared for loyalty. 

THE COURT: That doesn’t give a man the same thing as a birth 
certificate, does it? 

MR. YOUNG: He requested that he receive a hearing to determine 
whether or not there could be any question about his security status. He 
requested it again and again for a period of two years. 


! 




THE COURT: I think that the Government has the right to fire some- 
body without having to go into court every time and show all the information 
they have as to a person’s loyalty. 

MR. YOUNG: May it please your Honor, I am not one to try to intro¬ 
duce in evidence any classified documents. 

THE COURT: I realize that. I am not criticizing counsel. I am 
stating some of the things that I have in mind — that you are now trying to 
show some of the operations in the office between this young lady and the 
50 plaintiffs status in the office as to employment. He has testified as to his 
employment. And, so far, there hasn’t been any dispute. 

MR. YOUNG: With regard to this lady, I will admit to your Honor 
that my purpose is to strengthen the plaintiff’s testimony with regard to his 
eligibility. 

THE COURT: Well, it hasn’t been questioned, has it? 

MR. YOUNG: No, I think the corroborated testimony stands better 
than the testimony of one individual. 

THE COURT: I want to say, frankly, that as far as I can see, the 
case resolves itself down as to whether or not the Secretary of Commerce 
has this discretion or not. If he has the discretion, he can exercise it. 

MR. YOUNG: May it please your Honor, may I ask this lady this 
question? 

THE COURT: Proceed. 

BY MR. YOUNG: 

Q. Will you tell his Honor what you did to conduct a desk audit re¬ 
garding Mr. Scher’s work? 

MR. MAC GUINEAS: I make the same objection. 

THE COURT: The same ruling that I made heretofore. I think it is 
easier to listen than to argue with counsel, however. 

MR. YOUNG: May I beg your Honor’s indulgence for two minutes? 
THE COURT: Proceed. 

BY MR. YOUNG: 

Q. Please tell his Honor what you did with regard to — 

MR. MAC GUINEAS: Perhaps I misunderstood your Honor’s ruling 
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but — 

THE COURT: I said after argument I decided to listen to it. I think 

j 

counsel's objection is good but I think he should have an opportunity to make 
his record if he wants to. 

i 

THE WITNESS: I believe that approximately December of 1952 an 
official memorandum from Mr. Scher through his Administrative Officer 
and with the knowledge of the Director of Technical Services, reached my 
superior, Mr. Delohery, and the decision was made between Mr. Delohery 

and myself that as a civil servant he was entitled to the usual services of 

! 

our office. And either in December or January, I officially looked at the 

i 

job that Mr. Scher was doing. 


BY MR. YOUNG: 

Q. That was December of 1952 or January of 1953? A. Yes, I 

I 

believe so. 

Q. All right, go ahead. A. In January, or jiossibly as late as Feb¬ 
ruary, I issued an informal report. I believe it was in memorandum form 
in which I stated that by comparison with the one other employee doing the 
same or similar work in that section, there was not a significant difference 
between the levels of work, although Mr. Scher was doing at that time some 
abstracting for the library which was a little lower than the grade 11 which 
I recommended. I believe the last statement of the report stated that the 
job was of grade 11 caliber, but was somewhat weak in the level. 

i 

j 

Q. Did you make a desk audit for an employee named Maurice Sparks 
at approximately the same time? A. Yes, but Mr. Sparks was not in the 
same section. 

i 

MR. MAC GUINEAS: I think that is obviously immaterial. 

THE COURT: I think it is, too. j 

MR. YOUNG: You may interrogate. j 

MR. MAC GUINEAS: I have no questions of this witness. 

i 

i 

THE COURT: May this witness be excused? j 

i 

MR. YOUNG: Yes, your Honor. 

i 

(The witness was excused and withdrew from the courtroom.) 

MR. YOUNG: I would like to call Mr. Delohety. 


i 
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THE COURT: May I ask if this witness is more of less corroborative? 

MR. YOUNG: Yes, your Honor. 

THE COURT: 1 don T t want to hear any more if it is simply corrobora¬ 
tive of the last witness. 

53 MR. YOUNG: I also wanted to ask Mr. Delohery what was the thinking 
that caused Mr. Scher T s dismissal. 

THE COURT: How does he know what anybody 7 s thinking was? 

MR. YOUNG: He was the Personnel Officer who signed the dismissal 
notice. 

THE COURT: I am not going to hear any more corroborative testi¬ 
mony. You can make your offer of proof. 

MR. YOUNG: May it please your Honor, we could determine whether 
or not Mr. Delohery made a recommendation to Secretary Weeks. We 
could find that out. He was the Personnel Officer. 

THE COURT: I don T t see how I can re-try whether this man was 
entitled to promotion or whether he was a loyalty risk or not. 

MR. YOUNG: May it please your Honor, much that Mr. Scher testi¬ 
fied to, Mr. Delohery was involved in, and it was Mr. Delohery, above all 
others, who felt that — 

THE COURT: I will permit you to call him for a rebuttal witness, if 
necessary. 

MR. YOUNG: Mr. Delohery — 

THE COURT: No, not now, counsel. I mean as a rebuttal witness. 

MR. YOUNG: Very well, thank you, your Honor. May it please 

54 your Honor, I would like to call now the Security Officer hims elf, Colonel 
Newman Smith. 

Whereupon, 

NEWMAN SMITH 

was called as a witness by the plaintiff and, having first been duly sworn 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. YOUNG: 

Q. Please state your name. A. Newman Smith. 
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Q. Where do you work? A. Department of pommerce. 

Q. In what capacity? A. Security Control Officer. 

Q. And for how long have you worked in that position? A. About 
five years, sir. j 

Q. And do you know the plaintiff, Benjamin Scher? A. I don T t. 

Q. Sitting here? A. Well, I think I recognize Mr. Scher, yes. 

Q. For how long have you known him? A. Well, I have known him , 

I think perhaps the first time I saw him, probably ^n 1950 — I am not sure. 

Q. Do you know what position he worked in at that time? A. No, I 
do not. 

55 Q Do you recall a conference which took place in 1950 between John 
Green — between you and Mr. John Green and the plaintiff? A. I don’t 
remember the date. I remember that we did have a conference. 

Q. Don T t you remember the subject of the conference? A. I do 

j 

remember the subject of the conference in a general way. 

Q. Did you shout at Mr. Scher during that conference? 

MR. MAC GUINEAS: I object to that, your Honor. 

MR. YOUNG: I withdraw the question. 

BY MR. YOUNG: 

Q. Now, do you know for how long a time that conference lasted? 

A. I couldn’t say, sir. 

Q. What did you tell Mr. Scher, at that conference regarding the 
right of the Secretary to fire any employee pursuant to the authority of the 
rider to the Appropriations Bill? 

THE COURT: Counsel, whatever he told me as to his rights, wouldn’t 
be binding upon the Government,, It is a legal rights 
MR. YOUNG: Question withdrawn. j 

BY MR. YOUNG: 

56 Q. What did you tell Mr. Scher as to the opportunity which would be 

i 

afforded to any employee whom you might suspicion as a matter of security, 
before he would be discharged by the Department of Commerce? A. I 
wouldn’t attempt to repeat what I said. 

Q. I mean in substance? A. But the chances are — 
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THE COURT: We don T t care what the chances are. If you can T t give 
the substance, say so. 

THE WITNESS: I think, your Honor, I could probably give the sub¬ 
stance of what was said, because it is a matter of general practice to say 
those things. That is to explain a man’s rights under the laws and the regu¬ 
lations; tell him what his prerogatives were; and so forth. So, I would be 
reasonably confident, sir, if I were asked that, that I told him those things„ 
BY MRo YOUNG: 

Q. That you told him what things? A. What his rights were under 
the laws. 

Q. What did you tell him his rights were? A. I beg pardon? 

Q. What did you tell him his rights were? A. I couldn’t repeat 
just exactly what I told him, sir, but — 

THE COURT: Now, counsel, suppose he should tell him what his 
57 rights are, would that be binding? Is he the Supreme Court as to the final 
determination of what the law is? Suppose that he gave him any advice — 
it wouldn’t be binding upon anybody, would it? 

MR. YOUNG: You mean binding upon the Secretary, himself, your 
Honor? 

THE COURT: Yes. 

MR. YOUNG: I agree with your Honor that it would not, but here is 
this witness who is the gentleman himself who brought about this dismissal, 
and certainly when he makes promises and then this man is fired under this 
rider, it goes to the question of arbitrariness and unreasonableness on the 
Secretary’s part. 

THE COURT: I don’t think so. I don’t think that that advice that he 
gave, or you gave, or that anybody gave, would be binding upon the Secre¬ 
tary of Commerce. 

MR. YOUNG: May I withdraw that question and then proceed with 
another one? 

THE COURT: Proceed. 

BY MR. YOUNG: 

Q. What did you tell Mr, Scher regarding alternatives open to him 
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with regard to his security status in November of 1950? A. Mr. Counsel¬ 
lor, that has been five years ago and I handle hundreds of cases, and for 

58 me to say definitely what I said to Mr. Scher would be very difficult at this 
time. 

i 

i 

Q. In other words, you don’t remember? Ai I would have to say 

i 

that I think that I said, and the chances are that that would be accurate, but 
you understand, sir, I am not trying to evade your question — it is just a 
matter of being specific. Hundreds of cases, over! five years, I could 
easily confuse one with the other, sir. 

Q. You don’t have any notes that were kept at that time? A. I would 
not have made notes of a general conversation of that character, sir. In 
order to say whether they do exist or not, I would have to search the files, 
but I don’t think I made any. 

Q. Do you remember telling Mr. Scher that one who couldn’t listen 
to somebody else at a conference, must be a security risk? A. I wouldn’t 

i 

testify that I did or did not say that. The same thiitg applies there. It is 
a long time ago. I am like every other human being. I am liable to say a 

i 

lot of things in the course of a conversation. 

Q. Do you recall how much of the time you talked at that conference? 
A. No, I couldn’t possibly recall that. 

59 Q. Now, Mr. Scher was on your prospective security risk list, was 
he not? A. Not until his file was examined. 

Q. When was his file examined? A. I think it was first examined 
in early 1951 or maybe late 1950. I am not positive. 

i 

Q. Who examined it? A. Well, one of my eValuators probably ex¬ 
amined it first. 

i 

i 

Q. Early 1951? A. Early 1951 — I wouldn’t be positive as to the 
date, sir. 

! 

I 

Q. What was the name of that examiner who worked for you who ex- 

i 

amined it? Do you know? A. It would either be Mr. John Phillip or a 
Mr. Kelly. j 

Q. Do you know Mr. Kelly’s first name? A.j Joseph. 

Q. Now, do you know what efforts Mr. Scher made — or rather I 
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will put it this way — what efforts did Mr. Scher make that came to your 
personal attention to have a hearing, so that his security status could be 
cleared up? A. Would you just repeat that question for me? 

Q. All right. What efforts that came to your personal attention did 
Mr. Scher make — or, rather, what do you know of your personal knowl¬ 
edge, of the effort Mr. Scher made to have his security status cleared up. 

60 A. He made, as I recall, several efforts that did come to my attention 
over a period of some considerable time. As to the specific character of 
those efforts, I am sorry I couldn’t tell you. 

Q. Why didn’t you give him a chance, Colonel Smith? A. It was — 

THE COURT: Just a moment. 

MR. MAC GUINEAS: I object to the form of that question. 

THE COURT: It calls for a conclusion. 

BY MR. YOUNG: 

Q. Why was he not given a hearing to determine whether or not he 
was a security risk, if you know? A. I wouldn’t know, sir, why. 

Q. Did you take any steps to attempt to get a hearing for Mr. Scher? 
A. No, sir, because the only way that he could have had a hearing would 
have been, I believe, under a procedure for the Secretary to have ordered 
that. I couldn’t produce a hearing on my own. That is, a hearing that we, 
in the Security Circles, speak of hearings, sir. 

Q. Now, you received a request from him for a hearing, did you not? 

61 A. Yes, I think that there came such a request in my office. I believe 
there did. 

Q. And it wasn’t too long after that conference in 1950, was it? 

A. That, I couldn’t say. 

Q. Did you forward that to the Secretary to give Mr. Scher a chance 
for a hearing? A. I wouldn’t be able to say. I doubt it. 

Q. Do you remember what you did about it? A. I sent it to the 
Director of Personnel, the one I have in mind, was sent to the Director of 
Personnel; returned to the Director of Personnel. 

Q. Was that Mr. Delohery? A. No, it was Dr. Short. 

Q. Dr. Short? A. Yes. 
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Q. So you did nothing more than to forward it on to Dr. Short? A. 

No, it was examined. The material which was sent with it was examined 
by the same people who had reviewed the file before, and, as I recall, the 
material was returned to Dr. Short from whence it came. 

Q. And what was the reason for sending it to Dr. Short? A. It was 
returned to Dr. Short because he had forwarded if and requested a review 
of the material. 

62 Q. Was Dr. Short in the channel of command from the Secretary to 

Dr. Short to you? A. No, it wouldn T t be that way. 

Q. Do you have any access direct to the Secretary*s Office? A. Yes, 
but this stuff is not handled directly through the Secretary. It follows from 
me to the Secretary, normally. If I make a recommendation — but in this 
case, I made no recommendation, because I was not asked for one. 

Q. So as I understand it, even though Mr. Scher made the request 
for a hearing to clarify his security status, and he made it directly to you, 
that you made no recommendation. You merely forwarded the paper to 
Dr. Short? A. He didn*t make it directly to me, as I recall. He sent it 
to Dr. Short. 

Q. Now, Colonel Smith, could it be that first Mr. Scher sent a re¬ 
quest to you and that some months later, he sent a request to Dr. Short 
and that you are now confused between the ones that went direct to Dr. Short 
and the one that went direct to you? A. That could be, sir. 

Q. Then, refreshing your memory regarding that, could you have 
any independent memory of a request for a security clearance that came 
direct to you, or a security hearing that came direct to you? Could you 
63. have any independent memory of a request at this time? A. I am sorry, 

sir, I don’t recall an independent request to me, other than to discuss with 

! 

me, which was done. That is my memory of the sequence of events. 

MR. YOUNG: If it please your Honor, I would like to request, plain¬ 
tiff’s Exhibit No. 5, I think it is, directed to Colonel Smith, to see if that 
letter refreshes his memory. 

THE COURT: You are examining a man about something that hap¬ 
pened five years ago, and he is just being frank with you and telling you that 
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he can’t remember. 

MR. YOUNG: That is why I thought if he had the memorandum, he 
might recall it., 

THE COURT: As I recall, the letter has been introduced in evidence. 

BY MR. YOUNG: 

Q. (Counsel handed Exhibit to witness) Does this refresh your mem¬ 
ory, Colonel Smith? — This letter identified as plaintiff*s Exhibit No. 4? 

MR. MAC GUINEAS: I suggest, your Honor, this is obviously purely 
cumulative testimony. I can’t see any reason for cumulative testimony. 

THE COURT: I realize that but it seems easier to listen to counsel 
than to shut him off„ 

THE WITNESS: I think I can explain this. We don’t deal in my shop 
64 or any other shop directly with an employee on a request for security clear¬ 
ance; for access to classified information 0 

MR. YOUNG: No — no. May it please your Honor, I don’t like to 
interrupt, but the plaintiff was not interested in getting any classified in¬ 
formation. The plaintiff was interested in merely clearly up his own 
status. 

THE COURT: Counsel you are arguing with this witness. You are 
arguing with him. 

MR. YOUNG: Well, I will withdraw this line of questioning. I just 
have a few more questions for this witness. 

BY MR. YOUNG: 

Q. Did you ever recommend that Mr. Scher be discharged? A. Yes. 

Q. When did you make that recommendation? A. I wouldn’t want to 
be specific as to the date. 

Q. To whom did you make it? A. To the Secretary, sir. 

Q. What was the basis for that recommendation? 

MR. MAC GUINEAS: I object to that question. In the first place, it 
is not clear to me, but if it is calling for the contents of the recommenda¬ 
tion, I object to that, as calling for the production of classified information. 
THE COURT: Is this classified information? 

THE WITNESS: Yes, it is a classified file. 
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MR. YOUNG: The question will have to be withdrawn, then, your 
Honor. We are not trying to get any classified information. May I beg 
your Honor’s indulgence. The plaintiff has some question. 

(Counsel conferred with plaintiff) 

MR. YOUNG: May it please your Honor, if your Honor would have 
the noon recess at this time and let this witness be recalled, I would appre¬ 
ciate it very much. The plaintiff is telling me something that doesn’t jell 
into a question at this moment. 

THE COURT: Can you come back? 

THE WITNESS: I certainly will, sir, if it is your wish. 

THE COURT: Can you conveniently be here at 1:45? 

THE WITNESS: Yes, your Honor. 

THE COURT: We will take a recess until 1:45. 

MR. YOUNG: Thank you, your Honor. 

THE COURT: Gentlemen, I would like to ask, haven’t you any rulings 
on this Act? 

MR. MAC GUINEAS: No, your Honor. There are no decisions, no 
reported cases under this absolute discretion Statute. There are two or 
three cases in litigation but no decisions. 

66 MR. YOUNG: Are there others who have been fired in this same 


manner who have sued? 

MR. MAC GUINEAS: Oh, yes. 

j 

MR. YOUNG: I have heard of no cases other than this one. 

i 

(Whereupon the Court adjourned for the luncheon recess at 12:20 p. m.) 

AFTERNOON SESSION 
(Court reconvened at 1:45 p. m.) 

Whereupon Colonel Smith, the witness who was on the stand when 

i 

court recessed for lunch, resumed the stand and continued testifying as 


follows: 


DIRECT EXAMINATION (Resumed) 

j 

THE COURT: You may proceed, gentlemen, j 

MR. YOUNG: May it please your Honor, I would like to ask that the 


record that Colonel Smith is called under Rule 43(b) under the Rules of 
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n 

Civil Procedure as a hostile witness. Are you familiar with that rule, Mr. 

Mac Guineas? 

MR. MAC GUINEAS: I am familiar with the rule, yes. Will you read 
that Rule to me, Counsel? 

MR. YOUNG: Oh, yes, your Honor. Rule 43 has to deal with evidence. 
'Rule 43(b) Scope of Examination and Cross Examination. A party may in- 

67 terrogate any unwilling or hostile witness by leading questions. A party 
may call an adverse party or an officer, director, or managing agent of a 
public or private corporation or of a partnership or association which is an 
adverse party and interrogate him by leading questions and contradict and 
impeach him in all respects, as if he had been called by the adverse party, 
and the witness thus called may be contradicted and impeached by, or on 
behalf of, the adverse party also, and may be cross examined by the adverse 
party, only upon the subject matter of his examination in chief. " 

THE COURT: Where is this man an adverse witness ? 

MR. YOUNG: He is an officer of the Department of Commerce. 

THE COURT: He is an employee of the Government, is he not? 

MR. YOUNG: Yes, your Honor. 

THE COURT: Does that make him an adverse witness? 

MR. YOUNG: If it please your Honor, in view of the fact that this is 
the very officer who made the recommendation in this case, we respectfully 
suggest that he comes within the rule. 

THE COURT: I don't think he is an adverse witness. What is the 
Government's position? 

68 MR. MAC GUINEAS: I hadn't considered it. Personally, there is 
nothing adverse about this witness, in my opinion. As far as his personal 
relationship to the transaction goes. He merely acted as a Government 
official and performed his duty. 

THE COURT: I have no objection to leading questions to get down to 
the facts. As long as we haven't a jury I don't see any objection to leading 
questions. I don't see where this witness is an adverse witness, however. 

You may proceed. 


BY MR. YOUNG: 
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Q. Now, Colonel Smith, you say that the recommendation that Mr. 
Scher should have been discharged was classified, is that right? A. I 
don't recall that 1 said that. 

Q. Do you recall that the recommendation was classified. A. I 

j 

i 

believe it was classified; I believe so. I am speaking specifically of the 

i 

recommendation. This morning I testified the file was classified. 

Q. Will you tell us whether or not the recommendation from you was 
classified? A. I believe that it was. 

i 

69 Q. Now, Colonel Smith, I want to read to you a letter which is Ex- 

i 

hibit D to the answer filed in this case. It is addressed to Secretary Weeks, 
dated the 16th of March 1953. 

"Benjamin Scher, Office of Technical Services, Technologist, GS-9, 
Dob 12-11-08 at Krivoirog, Russia. '1 am attaching, hereto, a summary 
memorandum of the case of Benjamin Scher, which was prepared for for¬ 
mer Secretary Sawyer, on June 14, 1951. "This memorandum recommended 
that Mr. Scher be denied security clearance, and uhless his services could 

i 

be utilized in a position where he would not have access to classified materi¬ 
al, that he be terminated under the provisions of Piiblic Law 733 of the 81st 
Congress. Mr. Scher has been under permanent security restrictions. 

His services are presently being utilized on non-sehsitive work in the Office 

i 

of Technical Services. It is my understanding that Mr. Scher's work has 

been entirely satisfactory, and there has been no inclication of subversive 

; 

activities. ..." 

MR. MAC GUINEAS: May I interrupt? Did ypu say that was an 
Exhibit to the answer? 

MR. YOUNG: I think so. Exhibit D. 

MR. MAC GUINEAS: I don't find it in my cop^. 

70 MR. YOUNG: Does your Honor have Exhibit D to the answer? 

i 

THE COURT: No, there doesn't seem to be anything marked here. 

I 

Yes, here it is, a letter dated March 16, 1953. 

MR. YOUNG: Yes, your Honor. ; 

MR. MAC GUINEAS: Is that the one that begins, "I am attaching 
hereto a summary memorandum of the case. . . "? 


i 
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THE COURT: Yes. 

MR. MAC GUINEAS: Very well. 

MR. YOUNG: It is signed by Colonel Newman Smith addressed to 
Secretary Weeks. 

THE COURT: Yes. 

MR. YOUNG: ". . . . It is my understanding that Mr, Scher T s 
work has been entirely satisfactory, and there has been no indication of 
subversive activities or expressions of sympathy towards the Communist 
Party or the Soviet Union. M In view of the record set forth in the summary 
memorandum, this Office could not recommend Mr. Scher T s employment 
if he were an applicant for a position with the Department today, nor could 
we recommend that he be cleared for access to classified information. 
"Under the circumstances, it is recommended that Mr. Scher be offered 
an opportunity to resign; and if he does not do so, that he be terminated 
71 pursuant to the authority granted him under the current Appropriations 
Act, Section 304, Public Law 495 of the 82nd Congress. " 

BY MR. YOUNG: 

Q. Now, bearing that letter in mind, were there any other memo¬ 
randa or recommendations by you to either Secretary Sawyer or to Secretary 
Weeks, other than this one dated March 16, 1953, and the one dated June 
14, 1951, which is referred to in this one which I have just read to you? 

A. Not as far as I can recall. 

Q. Then when you said that the recommendation must have been 
classified, were you referring to the one dated June 14, 1951? A. I was 
referring to the first one, sir. I must have been referring to it, because 
that is the only one I had in mind. 

Q. So from June 14, 1951 to March 16, 1953, you went without 
making any recommendation to your superiors? A. As far as I recall, 
that is correct. 

Q. And you knew all the time that Mr. Scher was seekin g a hearing 
to determine his security status ? A. Not all that time. I knew from time 
to time that he was approaching various people asking for his security 
clearance. 
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i 

I 

MR. YOUNG: Let me have Exhibit No. 4 back, pleaseY 
72 (The Deputy Clerk handed Exhibit 4 to counsel.) 

BY MR. YOUNG: j 

Q. To refresh your memory, I have shown you that twice now. Is 

i 

that the first time that it came to your attention that Mr. Scher was endeav¬ 
oring to clarify his security status? A. As I tried to explain a moment 

j 

ago, this I do not consider as an approach or request for clearance because 

i 

we don’t deal — we, the security people, don’t deal directly with the em- 
ployee on requests for security clearances. They must come from the 
superior, otherwise, we can’t take cognizance of them; otherwise, we would 
be clearing everybody in the world. We have to haye a request from the 
employee’s superior for security clearance. We don’t operate on a request 
from an employee direct to us, because we don’t know whether he would 

I 

require a security clearance or not. 

Q. Now, I show you plaintiff’s Exhibit No. 3 and ask you whether 
this came to your attention? Whether the original, of which this is a copy, 
came to your attention? A. I think it was, yes, I can state that it must 
have. 

Q. Wasn’t that due form from Mr. Green to Dr. Short, and then to 

i 

you? A. No, sir, I don’t think so. 

j 

Q. Doesn’t — A. Yes, at that time, I guess it was the proper 
channel. 


73 Q. And could you say approximately when this one marked Exhibit 

3 first came to your attention? A. Certainly, it must have come to me 
very close to the date of the letter itself, if it was forwarded at the time 
of the date it bears. 

Q. So then you knew from around December 15, 1950, right up to 

i 

i 

March 16, 1953, that Mr. Scher was attempting to have a hearing to clear 

up his security status? A. I was cognizant of that, j I must have been. 

! 

Q. Now, upon what basis did you make your Recommendation of 
March 16, 1953? A. As I— j 

MR. MAC GUINEAS: I object to that on the basis that it might call 
for classified information in the Department’s files.! 
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THE COURT: The witness can state that if that is true. 

MR. YOUNG: May it please your Honor, may I re-phrase the 
question? 

BY MR. YOUNG: 

Q. Insofar as it does not include classified information, upon what 
basis did you make your recommendation as embodied in your letter dated 
March 16, 1953? A. I think I must explain something in order to answer 
that, if I may. 

THE COURT: I have no objection. 

MR. YOUNG: I want to hear it. 

74 THE WITNESS: I must explain — give you some background. There 
are two types of clearances involved in any clearance for an employee. 

One, is a clearance for employability which requires no access — doesn’t 
necessarily require access to classified information. Mr. Scher had that 
clearance from the initial memorandum which you referred to a moment 
ago. He had a clearance to remain in the employment in the Department 
on an unclassified provision, or a position that did not require access to 
classified information. As I recall, this question of clearance came up 
here — his clearance for access to classified material — because he al¬ 
ready had the other type — this was a clearance for access to — as I recall 
the procedure. There are two types of clearances involved. 

Q. Why did you recommend that he be discharged? A. Because he 
insisted on a clearance for access to which I could not recommend. 

Q. What evidence do you have to the effect that he requested the 
clearance for access to classified information? A. The entire question 
was a matter of access to classified information, because he was already 
cleared for employability, Mr. Counsel. 

75 Q. Didn’t he merely ask that his security status be clarified? A. 
Well, I would have to see the file to tell you specifically how this thing 
came up. But, as far as my action was concerned in recommending dis¬ 
missal, it was predicated on the theory that he was asking and on the re¬ 
quest for clearance for access to classified information. Anything else 
would have been a repetition because he had already been cleared previously 
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for employability to non-sensitive positions. 

Q. What was the tie-in for this and asking for a promotion? A. I 
have no idea. I have nothing to do with promotions. In this case, as I 
recall, I think the promotion had to be cleared through the Security Office. 

I am speaking from memory and, again, I have handled hundreds of cases 
over those years, and I could conceivably mix it with some other case, but 
now that you bring up those letters, as I recall it, we were asked specif¬ 
ically for a clearance for access to, because in the case of a promotion it 
would involve the assignment to a position which would involve classified 
information. 

Q. Isn't it a fact that he had a desk audit that he was entitled to a 
GS-11? A. I couldn't tell you. I had nothing to do with that. 

Q. Did Mr. Scher ask for a clearance for classified information? 

A. It wouldn't have done him any good, because we don't deal directly with 
the employee. We deal only with the employee's boss. 

Q. Did I understand that you recommended that Mr. Scher be dis¬ 
charged because somebody else requested that he be given a clearance for 
classified information? A. Certainly, if he insists on the clearance, I 
have only one thing left to do, unless I feel that he can be cleared. 

Q. You have said that he didn't ask for clearance? But he did ask 
for it through his superior. A. I stated that they had to ask for clearance 
through their superior, but he doesn't initiate it himself. He could only 

initiate clearance by insisting on a promotion to a job that requires access 

I 

to classified information. 

i 

Q. Would you challenge the accuracy of the statement that a desk 
audit was held and it was determined that the work Mr. Scher was doing at 
that time, that he was entitled, as a personnel matter, to a rating of GS-11, 
and all he did was ask for the promotion to GS-11? j A. Mr. Counsellor, 

I cannot testify to anything pertaining to desk audits^ or any other matters 

i 

concerning personnel actions, because they did not come to my attention. 

I 

I had nothing to do with them, and they would have only come to me when 
a clearance was requested to make the job available to him for access to 

I 

classified information. 
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Q. By the same token, you could not truthfully testify that Mr. Scher 
had requested a security clearance, could you? A. No, I couldn’t testify 
to that. I can only draw conclusions from the procedures. 

Q. So that you recommended dismissal because somebody else in 
Mr. Scher’s behalf requested that he be cleared for a classified job — 
access to classified information? A. Mr. Counsellor, the procedure was 
perfectly regular, because it is SOP for a man’s superior to ask for clear¬ 
ance. My sole intervention there, as far as the Department of Commerce 
is concerned, is to require an evaluation of the file by my subordinates; 
pass on that evaluation and finally make a recommendation as to whether 
clearance that has been requested of me should be granted or denied, and 
a recommendation to accompany it. 

Now, as I recall this case and keeping with the realm of testimony 
that I can give without getting into a classified file, as nearly as I can re¬ 
call, I was informed by oral or other ways — probably by memorandum — 
that a position for which the man was to be promoted was one involving 
access to classified information. Otherwise, it is only logical that my 
78 reply would have been, "Well, I have already cleared him for employability, 
so I have nothing further to do with the case. ” You see, my jurisdiction 
extended to security matters, only, Mr. Counsellor. I have nothing to do 
with personnel actions. Don’t even know what they are doing over there. 

I don’t know what a desk audit is, as a matter of fact. I have a vague idea. 

Q. Then, you don’t know whether or not it was essential that he do 
some other type of work? A. Certainly I don’t know because I haven’t the 
faintest idea. 

Q. But it came to your attention that the man was eligible for pro¬ 
motion in connection therewith and you believed that it would necessarily 
have to have a clearance to handle classified information, so you recom¬ 
mended discharge, is that correct? A. No, I would have to have a request. 

I tried to explain, if the second request had been for employability, my 
reply, quite logically, would have been he is already cleared for employ- 
ability. So this thing must have been for access to, because otherwise, 
my operation would not have been implemented. I wouldn’t have had anything 
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to do with it. 

79 Q. So somebody made a request for access to classified information 
— that was in connection with the application for promotion — whereupon 
you recommended that he be discharged? A. I don’t know about the con¬ 
nection with application for promotion, but somewhere somebody asked me 
for a clearance for access to classified information. 

Q. Do you remember who that was? A. Well, again it must have 
been his superior who was Mr. John C. Green. 

Q. Were recommendations made to you by your evaluators, or did 
you make your recommendations exclusively on your own initiative? A. 

As I recall, my evaluators had that case referred to them more than once. 
In fact, every time it came back to me I would refer it to my evaluators. 
Each time, because I certainly would never on my own, attempt to make a 
recommendation. I would want the opinion of others. 

Q. Directing your attention to March 16, 1953, did you refer the 
matter to your evaluators, or did you make your own decision which re¬ 
sulted in that letter? A. Which one is that? 

Q. March 16, 1953. A. To Mr. Weeks? 

THE COURT: Yes, memorandum to Secretary Weeks. 

80 THE WITNESS: Yes, that was referred to the evaluators before this 
recommendation was made. 

BY MR. YOUNG: 

Q. Did you discuss it with the evaluator? A. Yes. 

Q. What was his name? A. The evaluators, Mr. Phillips and Mr. 

Kelly. 

Q. Mr. Phillips or Mr. Kelly? A. Both of them. 

Q. And Mr. Phillips and Mr. Kelly discussed the matter, following 
which you sent your recommendation forward? A. After they had made an 
evaluation of the file. 

Q. Now, under what authority did you make the recommendation that 
a man should be discharged? A. By delegation of authority from the 
Secretary. 

i 

Q. Is that in writing or verbal? A. Yes, that is in writing. 
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Q. Was it reaffirmed when Secretary Weeks became Secretary, or 
did the same authority which had been delegated by Secretary Sawyer carry 
over? A. It is a standing authority, it has been reaffirmed but it is a 
standing thing. It is a sort of a charter of my organization. It sets forth 
the duties and responsibilities of my office. It is a standard order. 

81 Q. Now, going back to the conference of November 1950, did you 
yell and shout at Mr. Scher in that conference? A. What conference was 
that? 

Q. Between you and Mr. Green and Mr. Scher. A. Oh, I quite 
conceivably might have raised my voice. I am a human being and I become 
irritated from time to time. It is quite possible, I don T t recall what trans¬ 
pired in detail. I might, if I had some reminders, or were to sit down 
and try, but certainly I wouldn’t say to you that I didn’t become irritated 
at something, because I am a human being and I do become irritated. 

Q. Do you remember what you became irritated about at that time? 

A. I don’t know. I wouldn’t try to state that. What I might have become 
irritated about. Usually, in my business, it is quite natural that men try 
to defend themselves. That is their prerogative — that is their right. 

And they quite naturally try to defend themselves. Some are more irrita¬ 
ting than others. Some will tell you what your job is. And it does become 
irritating. I am just giving examples. I am not saying that is what trans¬ 
pired at this case. You asked me a question. I am trying to be quite frank. 

I don’t hold myself forth as any saint and I become irritated as well as any¬ 
body else. I don’t recall whether I really became irritated or not. 

82 Q. You had this conference in November of 1950. And very shortly 
thereafter Mr. Scher asked for a hearing to clarify his security status. 
Months went by, years went by, and then on the 16 of March 1953, you 
recommended that he should be discharged. Can you tell us why you did 
not give him such a hearing? A. Yes, I think I can. Mr. Scher’s security 
status had already been fixed and approved by the Secretary of Commerce. 

At that time, there was no request before me for a clearance for access 

to classified information. I had recommended to the Secretary of Commerce 
that he be permitted to remain, that he be continued in employment in a 
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position not requiring access to classified information. So that at that 
time, it was an empty request. I had already acted. Unless 1 got a request 
which involved a further procedure. 

Q. And you would not deny that he could have been promoted to a 
GS-11 and continued to work in exactly the same work in which he was 
conducting? A. Mr. Counsellor, I cannot testify as to anything about his 
promotions. That is within the personnel division and outside my bailiwick. 

Q. Having made the recommendation before that he be retained to 
work on non-classified work, could you not then have made that same rec¬ 
ommendation another time? A. Mr. Counsellor, why should I have imple- 

83 mented the machinery in any organization to make such a recommendation? 

Q. How many people did you fire under this rider? 

THE COURT: Just a minute, that is immaterial. I don f t like the 
situation where you are trying to try a security officer for his conduct or 
actions. I don’t think it is proper for this Court to review that. It involves 
the security of the country, and this security officer is not here to be cross- 
examined and badgered around. 

MR. YOUNG: You may interrogate. 

MR. MAC GUINEAS: I have no questions, your Honor. 

THE COURT: That is all, thank you. Call your next witness. 

MR. YOUNG: If it please your Honor, more particularly now in view 
of the testimony which we have from Colonel Smith, I would like to ask 
that Mr. Delohery take the stand. We called him right after Mrs. Brenner 
and your Honor saw no reason for him at that time, but now there is good 
and sufficient reason for Mr. Delohery to take the stand. 

i 

THE COURT: Well, we will find out. 

Whereupon, 

i 

PETER DELOHERY 

was called as a witness by the plaintiff and, having first been duly sworn, 
was examined and testified as follows: 

84 DIRECT EXAMINATION j 

i 

BY MR. YOUNG: 

Q. Please state your full name. A. Peter t)elohery. 
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Q. Where do you work? A. Department of Commerce. 

Q. What capacity? A. Now, Chief of the Appraisement Division 
of the Office of Personnel Management. 

Q. Will you speak a little louder and tell us the jobs that you have 
held from 1950 up to date? A. From 1950 until April of 1954 I was per¬ 
sonnel operations officer. I want to correct that. From 1951 to 1954. 

Q. Do you know the plaintiff, Benjamin Scher? A. I know Mr. 

Scher, Yes. 

Q. For how long have you known him? A. I met Mr. Scher first, 

I think, in November or December of 1952. 

Q. And during what period of time did you know him as an employee 
of the Department of Commerce? A. It was from that time, the first 
meeting, I think, it was November or December, until he left the employ¬ 
ment of the Department of Commerce. I think that was in April, I am not 
85 sure of the dates. I don T t have my papers. 

Q. Now what, if any part, did you play in connection with Mr. Scher* s 
dismissal? A. At the time that the termination was made that Mr. Scher 
was to be removed at the direction of the Secretary, I signed the formal 
document which terminated his employment. 

Q. What, if any, recommendations did you make, one way or the 
other? A. I made none. 

Q. Who made the recommendations? Do you know? A. I don't 
know who made the recommendations. 

Q. Now, what, if any, recommendations did you make to Mr. Scher 
regarding a classification appeal after it had been determined that he was 
eligible for promotion from GS-9 to GS-11? A. I didn't make any recom¬ 
mendations to Mr. Scher concerning classification appeal. Mr. Scher 
asked me at the time — may I go back and tell a little bit of the prelimin¬ 
ary, your Honor? 

THE COURT: Yes. 

THE WITNESS: When Mr. Scher came to me the first time, he told 
my secretary that he wanted to see me about a personnel problem. When 
he came to my office he started to tell me something about his difficulties 
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86 with the security clearance, and so forth. I told Mr. Scher, as I recollect, 
at that time, that that was something that was not in my job, or any pre¬ 
rogative I had at all. He then went on to the immediate thing he was con¬ 
cerned about, his job classification. He told me that he felt that his posi¬ 
tion should be rated at Grade 11. At that time, it was Grade 9 and he 
wanted to know what course to pursue. I told Mr. Scher at that time we 
would have one of the classifiers in the personnel office make an audit of 
his position and determine whether it was properly graded or not. Some¬ 
time after that the classification audit was completed, and as I remember, 
the informal opinion of Mrs. Brenner, who made the audit, was that his 
job should be graded at GS-11. Mr. Scher came back to me following this 
time, and informed me, as I remember, I am speaking from memory, 
that his office was unwilling to recommend that he be placed in Grade 11 
position. He asked me at that time what course he could pursue. And I 
told him, which I think he may already have known, that he could put in 

an an appeal to the Department and that it would be considered on the basis 
of the merits of classification. 

THE COURT: Will you speak a little louder, please? 

87 THE WITNESS: It would be decided on the basis of the actual job he 
was performing in relation to the job standards. I think that he asked if 
the Department did not do anything about placing him in a higher grade, 
did he have any recourse, and I told him that under the regulations of the 
Civil Service Commission he could make an appeal to the Civil Service 
Commission and I told him that the Commission had the authority to either 
effect his promotion to Grade 11 or the Department could reassign him to 
another position. At that time, I think he came back and within a day or 
so with a formal memorandum which he stated he wanted to appeal his job 
classification. 

Q. Now, it is a fact, is it not, Mr. Delohery, that the work that Mr. 
Scher was doing formed the basis of the findings on the desk audit that he 
was entitled to a status of GS-11? A. As I remember, Mrs. Brenner 
prepared a revised description of the duties he was performing and it was 
her recommendation that that position should be allocated to a GS-11. 
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Q. But were they substantially the same duties? A. The same as 
a Grade 9 ? 

Q. Same as he was carrying on? A. I can’t say. All I know was 
Mr. Scher came to me and said he felt his job was comparable to another 

88 job in the office which was an 11, and his first question to me was if that 
would be investigated and, after that, I had Mrs. Brenner prepare the desk 
audit. She prepared a new description of duties. I presume it was not the 
same or, otherwise, it would not have been graded two grades higher. 

Q. Instead of him going to entirely different work, there was going 
to be a change in the job description, and did that change in the job descrip¬ 
tion include a change from non-classified material to classified material? 
A. Well, the job description Mrs. Brenner wrote was supposed to be a 
current description of what he was actually doing. 

Q. Supposed to be a description of what he was actually doing. A. 
Yes, at the time she prepared her desk audit. 

Q. So it made no difference as to security? A. I don’t know whether 
there were any classified duties in the job or not. 

Q. But you do know he was going to go on doing the same work and 
there was a change in promotion from 9 to 11? A. The question of whether 
he was going to go on doing the same work was up to Mr. Green. Mr. 

Green could have assigned him to another position if he wanted to. 

89 Q. But this change in job descriptions was to bring up to date what 
he was actually doing? A. What he was actually performing at the time 
the audit was made, yes. 

MR. YOUNG: No further questions. 

MR. MAC GUINEAS: No questions. 

(Whereupon the witness left the witness stand and withdrew from the 
room.) 

MR. YOUNG: That concludes the plaintiff’s case, your Honor. Par¬ 
don me, the plaintiff is trying to tell me something. 

(Counsel confers with plaintiff.) 

If it please your Honor, I am sorry, the plaintiff is trying to convey some¬ 
thing from his mind to mine, and I don’t just get it offhand. Could your 
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Honor have a ten minute recess and allow me to confer with him? 

THE COURT: I don’t know why we cannot go ahead, counsel. 

MR. YOUNG: Well, I beg your Honor's indulgence. 

THE COURT: Go ahead and talk to him. We will wait right here. 

MR. YOUNG: If it please your Honor, I request that the plaintiff be 
allowed to resume the witness stand. 

THE COURT: That is all right. 

90 Whereupon, 

BENJAMIN SCHER 
the plaintiff, resumed the stand and testified as follows: 

DIRECT EXAMINATION (Resumed) 

BY MR. YOUNG: j 

Q. Mr. Scher, you are reminded that you are still under oath. Do 
you have personal knowledge of any request for a change in security status 
having been made from any superior of yours to the security officer of the 
Department of Commerce? A. I have already stated that following my 
meeting with Mr. Green and Colonel Smith back in November 1950, De¬ 
cember 15, 1950, that same year, Mr. Green, the 
of Technical Services, made the request for security clearance. I was 
not told about it. I was not given any information as to where I stood and 
I had been trying to find out. I had not been asking for the authority to 

I 

handle classified material. I was just trying to find — all these years I 
have been trying to find out exactly where I stood. If I was cleared, let 
me know; if I am not cleared, give me a hearing to explain what went on. 
That was my purpose. So, on May 22, 1951, I have already explained that 

91 I sent the memorandum direct to Colonel Smith. Then in August of 1951 — 
August 31 — I sent the memorandum to Dr. Short hnd he subsequently in¬ 
formed Mr. Green, and Mr. Green relayed the information to me, that the 
information I wanted, such as my actual status, could come only from 
Colonel Smith. 

I 

MR. MAC GUINEAS: I submit the witness is only repeating. 

THE WITNESS: I am not going to repeat now. 

MR. YOUNG: I believe what the witness has in mind is that it is 


director of the Office 
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necessary to come back up to this information that he now has, which he 
wants to give to your Honor, and I will ask him to get to the point. 

THE WITNESS: I have already come up to that. Dr. Short informed 
Mr. Green the information I want can only come from Colonel Smith. So 
Mr. Green — I asked Mr. Green to find out from Colonel Smith what my 
standing was. So Mr. Green told me that he doesn’t advise it — he is 
against it — but he will do it only because I asked him to. So on July 14, 
1952, Mr. Green prepared a memorandum to Colonel Smith, directed to 
Colonel Smith; the subject was ’Security Clearance” and he used some 
phraseology which I didn’t like. One of the things Mr. Green asked was, 

92 Scher would like to know where he stands and if he is cleared we can use 
him to handle classified material, because under the Office of Technical 
Services, we had a branch, the National Veterans Council, which handles 
somewhat classified material, or restricted material, and I told Mr. Green, 
I am not asking for the right to handle classified material. Mr. Green 
said the only way to find out what my rating was is to make a formal request 
for clearance to handle classified material. Now, Colonel Smith testified 
that the request was made for me to handle it. I was told by Mr. Green 
that that particular request was only a phraseology to find out where I stood. 

Q. That was in the summer of 1952? A. Yes, because I was told 
that was the only way in which I could find out whether I was cleared or not. 

Q. As April 1953 approached, did you make any request to get access 
to classified information? A. No. The promotion would have permitted, 
as Mr. Delohery mentioned, would have permitted me to continue my duties, 
which were now considered to be the higher grade. But it would have been 
the very same duties, the very same job, and would not have involved class¬ 
ified material. Other people who were promoted, were also promoted under 
the same situation. They were promoted from 9 to 11 and still were per¬ 
mitted to carry on the same duties, without access to classified material. 

93 MR. YOUNG: No further questions. 

MR. MAC GUINEAS: No questions. 

MR. YOUNG: The plaintiff rests. 

(The plaintiff left the witness stand and resumed his place at the 

i 
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counsel table.) 

MR. MAC GUINEAS: The Government is not prepared to offer any 
testimony. I am prepared to argue for judgment on the plaintiffs evidence. 

i 

THE COURT: I am more interested in the law than I am in the facts. 

i 

MR. MAC GUINEAS: That is what I am prepared to present when- 
ever your Honor desires to hear me. 

THE COURT: I would prefer to have it in writing. 

MR. MAC GUINEAS: You would like to have us submit a brief? 

THE COURT: Yes. 

i 

MR. MAC GUINEAS: Very well, we will do that. 

THE COURT: Can you file concurrent briefs in ten days ? 

MR. YOUNG: Your Honor named seven days in the other case this 

i 

morning. 


THE COURT: You were in the other case this! morning? 

MR. YOUNG: Yes, your Honor. If your Honor would give us until 


Friday — 


MR. MAC GUINEAS: We will get ours in within a week. 

THE COURT: I haven’t any objection. I will £ive you fifteen days. 

I want to say, frankly, you must know that this is a new type of proceeding 
for me, and it seems to me that there is only one question involved, and 
that is whether that Act of Congress means what it says. 

MR. YOUNG: May it please your Honor, I certainly intend to go very 
thoroughly into what Congress intended. I have the legislative history, if 
your Honor wants it in a brief. 

THE COURT: That is the place to put it. 

i 

MR. YOUNG: Yes, your Honor. 

THE COURT: The case stands submitted. 

i 

(Whereupon the court adjourned at 3:25 p. m.) j 

i 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee, the questions presented are 
as follows: 

1. Whether Section 304 of Public Law 495 of the 82nd 
Congress authorized the Secretary of Commerce to dismiss 
appellant summarily without an opportunity for appellant 
to be heard. 

2. Whether Section 304 of Public Law 495 of the 82nd 
Congress was constitutional. 

3. Whether this Court has jurisdiction to review the de¬ 
termination of the Secretary of Commerce, made pursuant 
to Section 304, that in “his absolute discretion” “he” 
deemed appellant’s termination of employment “necessary 
or advisable in the best interest of the United States.” 
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COUNTER-STATEMENT of the case 

Iii this action, appellant, a former civil servant whose 
employment was terminated in April 1953 pursuant to Sec¬ 
tion 304 of Public Law 495 of the 82nd Congress (66 Stat. 
549, 567), seeks to set aside his discharge as “arbitrary and 
unreasonable.” At the time of his discharge, he was em¬ 
ployed as a GS-9 in the Office of Technical Services in the 
Department of Commerce (J.A. 9). 

Pursuant to Executive Order 9835 (12 F.R. 1935), a 
loyalty proceeding was conducted in 194S by the Loyalty 
Board of the Department of Commerce to determine 
whether reasonable grounds existed for believing that ap¬ 
pellant was disloyal to the Government of the United 
States (J.A. 34). A determination favorable to appellant 
was made by the Board on December 31, 1948 (J.A. 8), and 
that determination was approved by the Loyalty Review 
Board in 1949 (J.A. 24-25). 


(1) 


o 


However, appellant was not granted security clearance 
(J.A. 34). Pursuant to the recommendation of the Depart¬ 
ment’s Security Control Officer, appellant’s services were 
thereafter utilized in a position where he had no access to 
classified material (J.A. 25; 3, Par. 7; 10-11, Par. 7). 

On March 16,1953, the Security Control Officer addressed 
a memorandum to appellee—who had shortly before been 
appointed Secretary of Commerce—which stated, in per¬ 
tinent part, as follows (S.J.A.): 1 

In view of the record set forth in the summary memo¬ 
randum [prepared for Secretary Sawyer on June 14, 
1951], this office could not recommend Mr. Seller's 
employment if he were an applicant for a position to¬ 
day, nor could we recommend that he be cleared for 
access to classified information. 

Under the circumstances, it is recommended that Mr. 
Seller be offered an opportunity to resign; and if he 
does not do so, that he be terminated pursuant to the 
authority granted him [sic] under the current Appro¬ 
priation Act, Section 304, Public Law 495 of the 82nd 
Congress. 

On March 25, 1953, a committee comprised of Under Secre¬ 
tary of Commerce Williams and two other officials con¬ 
curred in the recommendation (S.J.A.). These recom¬ 
mendations were approved by appellee on March 26, 1953 
(S.J.A.; J.A. 34-35). On April 3, 1953, after appellant re¬ 
fused to resign (J.A. 58-59), his employment was terminated 
(J.A. 9; 35). 

It is stipulated that appellee did not confer with appel¬ 
lant prior to appellant’s discharge and that appellee’s de¬ 
cision to terminate appellant’s employment was based ex- 

1 This memorandum. Defendant’s Exhibit D, is set forth at 
pages 25 to 26 of the Joint Appendix. As printed, however, the 
date of the memorandum and pertinent marginal handwritten 
comments have been omitted. Accordingly, we have reproduced 
a photostat of the original in the Supplement to the Joint Ap¬ 
pendix. 
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clusively upon statements as to the facts made by, and upon 
recommendations of, appellee’s subordinates (J.A. 62). It 
is also stipulated that, if appellee were present in court, he 
would testify, as deposed in his affidavit (J.A. 31), that 
(J.A. 63): 

On March 26, 1953, in the exercise of my absolute 
discretion, pursuant to the provisions of Section 304 
of Public Law 495, 82nd Congress, I decided to termin¬ 
ate the employment of Benjamin Scher by the Depart¬ 
ment of Commerce deeming such termination neces¬ 
sary and advisable in the best interests of the United 
States, and thereby directed all necessary steps to be 
taken to effect such termination as soon as practicable, 
if said employee did not resign. 

Upon these facts, and upon the testimony introduced by 
appellant at the trial with respect to his efforts to obtain a 
promotion and a change in his security status (J.A. 38-90), 
the district court entered judgment for appellee (J.A. 36). 
The court concluded that appellant’s discharge was author¬ 
ized by Section 304 of Public Law 495 of the 82nd Congress, 
and that the evidence does not support appellant’s con¬ 
tention that appellee acted in an arbitrary or unreasonable 
manner (J.A. 34, 35). 

STATUTE INVOLVED 

Section 304 of Public Law 495 of the 82nd Congress (De¬ 
partment of Commerce Appropriation Act, 1953, Act of 
July 10, 1952, 66 Stat. 549, 567) read as follows: 

Notwithstanding the provisions of Section 6 of the 
Act of August 24, 1912 (37 Stat. 555) or the provisions 
of any other law, the Secretary of Commerce may, in 
his absolute discretion, during the current fiscal year, 
terminate the employment of any officer or employee 
of the Department of Commerce whenever he shall 
deem such termination necessary or advisable in the 
best interest of the United States. 
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SUMMARY OF ARGUMENT 

I 

A. The language of Section 304 of Public Law 495 of the 
82nd Congress is clear and unambiguous. It expressly 
withdrew the rights afforded employees by earlier statutes 
to be heard prior to discharge, stating that the Secretary 
of Commerce was authorized to discharge employees 
“ [notwithstanding the provisions of [the Lloyd LaFollette 
Act] or the provisions of any other law * * V’ It further 
provided that the Secretary could exercise the power of 
dismissal in “his absolute discretion.” The single limita¬ 
tion imposed by Section 304 was that the Secretary “deem 
such termination necessary or advisable in the best interest 
of the United States.” It is stipulated that the Secretary 
so deemed in this case. In this light, there can be no ques¬ 
tion but that appellant’s summary dismissal was fully 
authorized by law. 

B. So construed, Section 304 was clearly constitutional. 
The Constitution does not require that an employee be 
given an opportunity to be heard before he is discharged, 
and this Court has expressly so held. Bailey v. Richardson . 
SO App. D.C. 248, 259, 182 F. 2d 46, 57, affirmed by an 
equally divided court, 341 U.S. 918; cf. Cole v. Young , No. 
12526, decided July 28, 1955, Slip Opinion, p. 4. 

II 

It has uniformly been held that, given substantial com¬ 
pliance with procedural requirements laid down by statutes 
or regulations, the administrative determination by the 
employing agency of what constitutes cause for discharge 
will not be judicially reviewed. E. g., Williams v. Cravens, 
93 App. D.C. 380, 210 F. 2d 874, certiorari denied, 348 U.S. 
819: Eberlein v. United States, 257 U.S. 82. Appellant 
argues, relying on decisions of the Court of Claims, that 
this Court may review and set aside decisions alleged to be 
arbitrary and capricious. But this Court has held to the 
contrary. Cf. Bailey v. Richardson, 86 App. D.C. at 266; 
Ward v. Anderson, 93 App. D.C. 156, 158, 208 F. 2d 48, 49. 
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Moreover, by “arbitrary’’ appellant means only that the 
Secretary of Commerce was mistaken in deeming appel¬ 
lant’s discharge to be “necessary or advisable in the best 
interest of the United States.” Accordingly, as a matter 
of substance, appellant is asking this Court to exercise a 
jurisdiction it has consistently denied it possesses, i.e., to 
review an administrative determination of what constitutes 
cause for discharge. 

Appellant also contends that jurisdiction to review the 
merits of his discharge is granted by the Administrative 
Procedure Act and Declaratory Judgment Act. But this 
Court has already held that neither act extended the juris¬ 
diction of any court to cases not otherwise within its com¬ 
petence. E. g., Almour v. Pace , 90 App. D.C. 63, 193 F. 2d 
699; cf. Black mar v. Guerre, 342 U.S. 512; see also At- 
torney General’s Manual on the Administrative Procedure 
Act, p. 95. 

Finally, the express terms of Section 304 preclude judi¬ 
cial review even if this Court otherwise had jurisdiction. 
Section 304 authorized summary dismissal whenever “7/e 
[the Secretary of Commerce] shall deem such termination 
necessary or advisable in the best interest of the United 
States.” [emphasis added]. Since Section 304 committed 
this critical determination to the Secretary alone, there is 
no occasion for judicial intervention. 

ARGUMENT 

This Court has repeatedly held in federal employee dis¬ 
missal cases that it cannot entertain any inquiry into the 
grounds of removal and that the function of the judiciary 
is limited to review of the issue whether dismissal was in 
substantial compliance with the procedural steps prescribed 
by statute or regulation. See infra, pp. 9-10. In recent 
years, the Court of Claims has adopted a somewhat broader 
view, holding that it may set aside discharges which are 
arbitrary and capricious. E.g., Gadsden v. United States, 
111 C. Cls. 487. Seizing upon the phrase “arbitrary and 
capricious” as a talismanic formula for obtaining judicial 
review, and ignoring the context in which those words have 
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been employed by the Court of Claims, appellant contends 
here that his dismissal was arbitrary and unreasonable. 2 

As we understand his position, appellant asserts that 
his dismissal was arbitrary for two reasons: First, that 
it was arbitrary for the Secretary of Commerce to term¬ 
inate appellant’s employment without giving him an oppor¬ 
tunity to be heard even though the Secretary was author¬ 
ized bv Section 304 of Public Law 49b of the 82nd Congress 
to dismiss employees in “his absolute discretion” “not¬ 
withstanding the provisions of [the Lloyd-LaFollette Act] 
or the provisions of any other law” whenever “he shall deem 
such termination necessary or advisable in the best inter¬ 
est of the United States.” Second, that the Secretary’s 
action was arbitrary because, according to appellant, his 
dismissal was not, in fact, “necessary or advisable in the 
best interest of the United States.” As we show in Part 
I of this brief, pp. 6-9, appellant’s first use of the 
word “arbitrary” completely lacks substance; as we show 
in Part II, pp. 9-11, the second sense in which appellant 
uses the word “arbitrary” does not come within the rulings 
of the Court of Claims even if this Court were to adopt 
those rulings and is, in any event, irrelevant under the 
terms of Section 304. 

I 

Section 304 of Public Law 495 of the 82nd Congress Was a 
Constitutional Grant of Authority to the Secretary of Com¬ 
merce to Terminate the Employment of Department of Com¬ 
merce Employees Summarily Without an Opportunity to Be 
Heard 

Appellant’s primary contention is that the action of the 
Secretary of Commerce in discharging appellant without 
an opportunity to be heard was so unreasonable and arbi¬ 
trary as to constitute an abuse of discretion (Br. 8). Since 

the Secretarv’s action can be termed arbitrary onlv if some 
* « *- 

statutory or constitutional provision required that appel- 

2 The remaining cases cited by appellant, which employ the term 
“arbitrary and capricious” in situations not involving the dismissal 
of federal employees, are clearly irrelevant. 
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lant be afforded a hearing, the necessary thrust of appel¬ 
lant’s contention, although not spelled out in appellant’s 
brief, is (1) that Section 304 of Public Law 495 of the 82nd 
Congress did not authorize the Secretary to remove appel¬ 
lant without a hearing; or (2) that Section 304 was uncon¬ 
stitutional. Neither point has any merit. 

A. Section S04 Authorized Summary Dismissals By the 

Secretary of Commerce . 

At the time appellant’s employment was terminated, 
April 3, 1953, the right to be heard prior to dismissal was 
conferred upon federal employees by three statutes. Sec¬ 
tion 6 of the Lloyd-LaFollette Act (Act of August 24, 1912, 
37 Stat. 555, 5 U.S.C. 652) requires that an employee l>e 
given notice of his proposed removal; a copy of the charges 
preferred against him; a reasonable time to file a written 
answer to the charges; and a written decision at the earliest 
practicable date. Section 14 of the Veterans Preference 
Act (Act of June 27,1944, 58 Stat. 390, as amended, 5 U.S.C. 
863) requires that an employee be given at least thirty 
days advance notice of his proposed removal, stating the 
reasons for such proposed action; a reasonable time to file 
a written answer thereto; a hearing; and the right to appeal 
to the Civil Service Commission. 3 Section 1 of the Act 
of August 26, 1950 (64 Stat. 476, 5 U.S.C. 22-1), which 
authorized the summary suspension of employees on secu¬ 
rity grounds, requires that an employee be given a written 
statement of the charges against him within thirty days 
after his suspension; an opportunity to file a written answer: 
a hearing; a review of his case by the agency head, or some 
official designated by him, before an adverse decision is 
made final; and a written statement of the decision of the 
agency head. 

Appellant argues that the Secretary of Commerce acted 
arbitrarily in not giving him an opportunity to be heard 
such as these statutes confer in varying measure. But Scc- 

3 The Veterans Preference Act was inapplicable to appellant 
since appellant is not a veteran (J.A. 9). 
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tion 304 of Public Law 495 of the 82nd Congress expressly 
withdrew the employee rights conferred by these prior stat¬ 
utes. In clear and unambiguous terms, Section 504 em¬ 
powered the Secretary to discharge employees “[notwith¬ 
standing the provisions of [the Lloyd-LaFollette Act] or 
the provisions of any other law * * *.” Emphasizing the 
breadth of this grant of authority, Section 304 further pro¬ 
vided that the Secretary could exercise the power of dis¬ 
missal in “his absolute discretion.” The single limitation 
imposed by Section 304 was that the Secretary “deem such 
termination necessary or advisable in the best interest of 
the United States.” And it is undisputed that the Secre¬ 
tary so deemed in this case (J. A. 63, 31). 

B. Section SOI TPr/s Constitutional. 

That Section 304 was constitutional would seem to be as 
clear as its language. It has long been settled that the ap¬ 
pointment to and the tenure in public office are not contract 
or property rights, and that all offices, the tenure of which 
is not fixed bv the Constitution or limited bv law, are held 
at the will and discretion of the appointing authority. 
Taylor and Marshall v. Beckham , 17S U. S. 548; Crenshaw 
v. United States. 134 U. S. 99; In re Sawyer, 124 U. S. 200; 
Butler v. Pennsylvania, 10 How. 402; Matter of Ileunen. 
13 Pet. 230; Chollar v. United States , 126 F. Supp. 44S 
(C. (’Is.). To paraphrase a recent decision of the Supreme 
Court, “[t]he position of [GS-9 in the Department of Com¬ 
merce] is not a constitutionally protected position. It is a 
creature of congressional enactment. [Appellant] ha[s] 
no vested right to [that] position * * *. [Appellant] 
hold[s3 [his] posts by such tenure as Congress sees fit to 
give [him].” Ram speck v. Federal Tried Examiners Con¬ 
ference. 345 U. S. 128, 133. 

It follows, therefore, that the Constitution does not re¬ 
quire that an employee be given an opportunity to be heard 
before he is discharged, and this Court has expressly so 
held. Bailey v. Richardson. 86 App. 1). C. 24S, 259, 182 
F. 2d 46, 57, affirmed by an equally divided court, 341 U. S. 
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918; cf. Cole v. Young, No. 12526, decided July 28, 1955, 
Slip Opinion, p. 4. 

II 

The Determination of the Secretary of Commerce, That He 
Deemed Appellant's Discharge Necessary or Advisable in the 
Best Interest of the United States, Is Not Judicially Review- 
able. 

1. “Given ‘substantial compliance’ with procedural re¬ 
quirements [laid down by statute or regulations] * * * 
‘the courts have uniformly held that the administrative de¬ 
termination by the employing agency of what constitutes 
cause for discharge will not be judicially reviewed.’ ” 
Williams v. Cravens, 93 App. D. C. 380, 381, 210 F. 2d 874, 
876, certiorari denied, 348 U. S. 819; Eberlein v. United 
States, 257 U. S. S2; Keim v. United States, 177 U. S. 290; 
Kolilberg v. Gray, 93 App. D. C. 97, 207 F. 2d 35, certiorari 
denied, 346 U. S. 937; Blackmon v. Lee, 92 App. D. C. 268, 
205 F. 2d 13; Terry v. Stevens, 92 App. D. 0. 212, 203 F. 2d 
219; Watson v. Pace, 92 App. D. C. 397, 201 F. 2d 713; 
Powell v. Brannan, 91 App. D. C. 16, 196 F. 2d 871; Deviny 
v. Campbell, 90 App. D. C. 171, 194 F. 2d 876, certiorari de¬ 
nied, 344 U. S. 826. 

Seeking a means of obtaining judicial review despite 
these repeated holdings, appellant asserts that the Secre¬ 
tary’s action was arbitrary and unreasonable in that there 
is no showing on this record that appellant’s discharge was, 
in fact, “necessary or advisable in the best interest of the 
United States.” (Br. 10). Appellant argues, relying on 
such Court of Claims decisions as Gadsden v. United States, 
111 C. Cls. 487, that this Court may review and set aside 
decisions alleged to be arbitrary and capricious (Br. 6-7). 
But this Court has held to the contrary. Thus, in Bailey 
v. Richardson, supra, this Court declared that, citing its 
earlier decision in Levy v. Woods, 84 App. D. C. 138, 171 
F. 2d 145, “ ‘the allegations that the plaintiff was innocent 
of the charges preferred against him * * * and that the 
investigation which resulted in his removal was biased, 
prejudiced, and unfair, are immaterial.’ ” 86 App. D. C. 
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at 266, 182 F. 2d at 64. See also Ward v. Anderson . 03 
App. D. C. 156, 158, 208 F. 2d 48, 40. 

In any event, even if the rulings of the Court of Claims 
were to be adopted by this Court, it is clear that appellant 
does not come within those cases. Even under the Court 
of Claims’ broader view of the scope of judicial review, 
that court does not undertake to pass upon the merits of an 
executive determination that an employee’s dismissal will 
promote the efficiency of the service. By arbitrary and 
capricious, that court has reference to a showing that the 
employee was not removed for the good of the service but 
because the administrative officer was motivated by malice. 
Cf. Gadsden v. United States, supra; Knotts v. United 
States, 128 C. Cls. 4S9, 490; Elchibegoff v. United States. 123 
C. Cls. 709. 

Here, however, it is not suggested that the Secretary of 
Commerce was motivated by malice. In this aspect of his 
case, appellant employs the word “arbitrary” as meaning 
that the Secretary was mistaken in deeming appellant’s 
discharge to be “necessary or advisable in the best interest 
of the United States.” Reading the label “arbitrary” in 
this light, it is apparent that, as a matter of substance, ap¬ 
pellant is asking this Court to exercise a jurisdiction it has 
consistently denied it possesses, i.e., to review an adminis¬ 
trative determination of “what constitutes cause for dis¬ 
charge.” Williams v. Cravens, supra. 

2. Appellant also contends that jurisdiction to review the 
merits of his discharge is granted by the Administrative 
Procedure Act (5 U.S.C. 1001 et seq.) and the Declaratory 
Judgment Act (28 U.S.C. 2201) (Br. 13-14). If appellant is 
correct in this, the numerous decisions of this Court ad¬ 
verted to above, p. 9, which post date the Administra¬ 
tive Procedure Act, were wrongly decided. But appellant’s 
contention is clearly wanting in substance. As this Court 
has expressly pointed out, neither the Administrative Pro¬ 
cedure Act nor the Declaratory Judgment Act extended the 
jurisdiction of any court to cases not otherwise within its 
competence. Alrnour v. Pace, 90 App. D. C. 63, 193 F. 2d 
699; Gentila v. Pace, 90 App. D. C. 75, 193 F. 2d 924, cer- 
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tiorari denied, 342 U. S. 943; Aktiebolaget Bofors v. United 
States, 90 App. D. C. 92, 194 F. 2d 145; cf. Blackmar v. 
Guerre, 342 U. S. 512; see also Attorney General’s Manual 
on the Administrative Procedure Act, p. 95. 

3. Finally, even if this Court otherwise had jurisdiction 
generally to review administrative determinations of what 
constitutes cause for discharge, the express terms of Section 
304 would preclude such review. Appellant asks this Court 
to determine whether, in fact, his discharge was “neces¬ 
sary or advisable in the best interest of the United States.” 
But Section 304 authorized summary dismissals whenever 
il he [the Secretary of Commerce] shall deem such termina¬ 
tion necessary or advisable in the best interest of the United 
States.” [emphasis added]. And Section 304 further pro¬ 
vided that the Secretary shall make this determination in 
“his absolute discretion.” Accordingly, even if it be as¬ 
sumed arguendo that the Secretary was in error in reaching 
his decision, there is no occasion for judicial intervention. 
His determination would nevertheless have to be sustained 
under the mandate of Congress committing that determina¬ 
tion to him alone. 4 


4 In this connection, it should be observed that the Administra¬ 
tive Procedure Act is doubly inapplicable here. Section 10 of that 
Act affords judicial review “[e]xcept so far as (1) statutes preclude 
judicial review or (2) agency action is by law committed to agency 
discretion—” (5 U.S.C. 1009). As a general matter, the Act docs 
not apply to discharge cases because administrative determinations 
of what constitutes cause for discharge is “agency action [which] 
is by law committed to agency discretion.” Sec Attorney GeneraVs 
Manual on the Administrative Procedure Act, p. 95. In the instant 
case, because of the language of Section 304. the Administrative 
Procedure Act is further inapplicable under the first exception for 
“statutes [which] preclude judicial review.” 



CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Samuel D. Slade, 
Benjamin Forman, 
Attorneys, Department of Justice. 
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Exhibit D 

Department of Commerce 

office of the secretary 
WASHINGTON 25 

March l6, 195 3 


momm 

TO 1 Secretary Weeks 

FROMi Security Contro 


SUBJECT! Benjamin Scher 

Office of Technical Services 

Technologist* GS-9 

Dob: 12-11-08 at Krivoirog, Russia 



I am attaching hereto a summary memorandum of the case 
of Benjamin Scher* which was prepared for former Secretary Sawyer 
on June 14* 1951* 

This memorandum recommended that Mr* Sc her be denied 
security clearance; and unless his services could be utilized 
in a position where he would not have access to classified material* 
that he be terminated under the provisions of Public Law 733 of 
the 8lst Congress* Mr* Scher has been under permanent security 
restrictions* His services are presently being utilized on non¬ 
sensitive work in the Office of Technical Servioes* It is my 
understanding that Mr* Sober's work has been entirely satisfactory* 
and there has been no indication of subversive activities or 
expressions of sympathy toward the Conmunist Party or the Soviet 
Union. 

In view of the record set forth in the summary memorandum* 
this office could not recommend Mr* Scher*s employment if he were 
an applicant for a position with the Department today* nor could 
we recocmend that he be cleared for access to classified information* 


y 


y 


fa Under the circumstances* it is recommended that Mr* Scher 

4>e offered an opportunity to resign; and if he does not do so* 
that he be terminated pursuant to the authority granted him under 
the current Appropriation Act* Section 304* Public Law 495 of 
the 82nd Congress* S 
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